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STATEMENT OF THE ISSUE PRESENTED FOR REVIEW 


Was the trial court's charge to the jury so confusing because of 


its repeated inaccuracies and inadequate corrections that the trial court 


| 
erred in failing to grant defendant's oral motion for a mistrial, and later, 


its written motion for a new trial? 


This pending case has never been before this Court. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 22,644 


JOSEPH TILLMAN 
Appellee 
v. 
D. C. TRANSIT SYSTEM, INC. 


Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF THE CASE 


This is an appeal from a judgment in the United States District 
Court for the District of Columbia. 
This action is one in which the plaintiffs, who are husband and 


wife, sought compensatory damages for physical injuries to the husband, 


damage to the male plaintiff's automobile, and the female plaintiff sought 
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damages for lost consortium that allegedly resulted from the physical injur- 
ies suffered by her husband in the aforesaid collision. The accident in- 
volved a D. C. Transit System bus, which struck the rear of a stopped 
vehicle owned by one William KR Thomas. This striking propelled the 


Thomas vehicle forward so that it struck the rear of the automobile owned 


and occupied by the male plaintiff. 


The plaintiffs brought suit against D. C. Transit System, Inc. 


At the trial the Transit Company did not advance any liability defense, 

and it conceded that it was liable to the plaintiff for any damages sus- 
tained by him as a result of the collision. The jury aise a verdict in 
favor of Mr. Tillman in the amount of $18,000; and, in the action brought 
by Mrs. Tillman, it returned a verdict for the defendant ( | ). This 
appeal is taken from the judgment entered on the verdict for Mr. Tillman 
only. |! 

Despite the Transit Company's admission of liability with respect 
to Mr. Tillman, thus leaving only the question of damages for jury con- 
sideration, the trial court, at the opening of his charge to the jury, ad- 
vised the jury that the instructions he was about to give would be "ex- 
tended, somewhat extended, and lengthy because of the nature of this 
case." And later, that it was "necessary to be detailed and lengthy." 

At an early time in the court's instructions to the jury, in outlining the 
contentions of the parties, and shortly after the defendant had conceded 


liability and had failed to assert any defense of contributory negligence, 


the court advised the jury that the defendant "asserts that the plaintiff's 
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injuries and damages, if any were caused by the male plaintiff's driving 
and failure to give a signal of a decrease in speed” ( ). The court 
soon instructed the jury on the doctrine of respondeat superior, telling the 
jury that negligence on the part of the busdriver is, as a matter of law, im- 
puted to the defendant; and, conversely, if the employee was not negligent, 
the jury could not find that the Transit Company was negligent ( ). 
Immediately thereafter, the trial court told the jury that the plaintiffs al- 
lege that the defendant was negligent and that this allegation is denied by 
the defendant ( ). With the issue of negligence and contributory 
negligence having been taken out of the case, the court then proceeded to 
define negligence and to include an explanation of the duty of each driver 
using a highway to avoid collisions with other vehicles, and then to inform 
the jury of the particular duty imposed upon the following driver in a rear 
end collision. Thereupon, the court explained to the jury the significance 
of violation of the traffic regulations that had been admitted in evidence 

( )- 

As is customary in cases in which the issues of negligence and 
contributory negligence are in issue, the court gave an instruction that no 
presumption of negligence arises from the mere happening of an accident; 
and that, if the evidence is equally balanced or preponderates in favor of 


the defendant on the issue of negligence, then the proof of negligence on 


the part of the defendant has not been established ( ). The court 


then proceeded to explain the further obligation of the plaintiff to prove 


ae 


that the defendant's negligence was the proximate cause of the alleged in- 


juries ( ). 


The court instructed the jury that ''The plaintiffs must prove by 


a preponderance of the evidence that a defendant was negligent and that 
such negligence was the proximate cause of any damage the plaintiff may 
have sustained." The court then went on to define proximate cause for 
the jury. Shortly thereafter, the court outlined for the jay the issues 
which the jury ''must determine in this case" as follows: 


1. Was the defendant negligent? If your answer to that 
question in [sic] the negative, that is if you find the de- 
fendant was not negligent, then you will find for the de- 
fendant against the plaintiffs. 


2. If you find by a preponderance of the evidence that 
the defendant was negligent, then you must determine a 
second issue, namely: Was such negligence the proxi- 
mate cause of the injuries sustained by Joseph Tillman? 
If you answer that question in the negative, if you find 
that the defendant was negligent, but that such negligence 
wasn't the proximate cause of the male plaintiff's injur- 
ies, then you will return a verdict in favor of the defen- 
dant against the plaintiff. 


3. If you find that the defendant was negligent ane that 
such negligence was the proximate cause of the male 
plaintiff's injuries, then you must determine whether 
the male plaintiff was guilty of contributory negligence. 
If you find that the male plaintiff was guilty of contribu- 
tory negligence and if you further find that such contribu- 
tory negligence was the proximate cause of the male 
plaintiff's injuries, then you return a verdict in favor of 
the plaintiffs and against the defendant [sic]. However, 
if you find that there was no contributory negligence on 
the part of the male plaintiff, or if there was such con- 
tributory negligence that did not proximately cause the 
accident and you find there was, you will return a ver- 
dict in favor of the male plaintiff and against the SSE 
dant. 
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4. If you return a verdict in favor of the male plaintiff, 
you will, according to these instructions, consider dam- 
ages. 


5. If you have found that the male plaintiff was entitled 
to recover from the defendant, then you must consider 
the female'plaintiff's claim for loss of services of her 
husband, if any the female plaintiff has proved she suf- 
fered from the injuries sustained by her husband, you 
should consider what loss of her husband's services, if 
any, the female plaintiff has proved she has suffered as 
the proximate cause of such injuries as you find the male 
plaintiff sustained as a consequence of the negligence of 
the defendant. 


If you find the female plaintiff is entitled to recover 
against the defendant, you must fix the amount of the dam- 
age or damages which the court will later give you in the 
course of these instructions. If you find that the male 
plaintiff is not entitled to recover from the defendant, 
then the female plaintiff is also not entitled to recover 
from the defendant. 


If the evidence is evenly balanced on the issue of neg- 
ligence or proximate cause, so that it does not preponder- 
ate in favor of the party making the charge, then he has 
failed to fulfill his burden of proof. If the evidence is 
evenly balanced, then the defense of contributory negli- 
gence has not been established. 


Immediately after again telling the jury that the defendant denies 
any negligence on its part, the court announced an interruption of the 


charge and called counsel to the bench ( ). 


At the bench, the court inquired into the position of the defendant, 


specifically if in admitting liability, defendant referred to both negligence 
and contributory negligence. To this inquiry, defendant stated that it was 
referring to both defenses--negligence and contributory negligence. The 


court then indicated an intention to change the instructions as to contributory 
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negligence and conceded that it had been charging the jury that the defen- 


dant denies negligence and that contributory negligence is out of the case 
( ). In fact, the transcript amply demonstrates that the court had 
been telling the jury that the defendant denies negligence, both expressly 
and by inference in outlining the question of defendant's negligence as an 
issue for jury determination ( ). However, the transcript, up to 
the time of the instant bench conference, is devoid of an instruction that 
contributory negligence was out of the case. On the contrary, it had re- 
peatedly been included as a contention of the defendant and an issue requir- 
ing a finding by the jury ( ). | 

Defendant, at this posture, stated that liability itself was out of 
the case, but the court replied that it would not change the charge on lia- 
bility ( ). Defendant responded by recalling that it had admitted 
liability, apparently prompting the court to inquire concennine the motive 
for the defendant's admission of liability ( ). Defendant explained 
that it had admitted liability for the plaintiff's property damage and for the 
services of his initial physician ( ). The trial court reiterated the 
belief that it should take out the charges on contributory negligence. The 
attorney for the plaintiff joined in urging that not only was contributory 
negligence out of the case, but negligence as well was out of the case, and 


defendant again embraced this view ( ). 


Te 


At the close of this colloquy, the court addressed the jury to ex- 
plain that this was an unusual situation that had developed in this case with 
respect to the defenses of a denial of negligence and the claim of contribu- 


tory negligence ( ). The jury was told that the defendant concedes 


liability for the accident, concedes its driver was guilty of negligence, and 


has withdrawn contributory negligence as a defense ( ). 

The trial court followed this change in his instructions by explain- 
ing to the jury that its charge was prepared in advance of the trial, on the 
questions that it then appeared would be involved, and that it now appeared 
that the sole question was whether there was a showing of proximate cause 
between the accident and the alleged injuries ( ). Attorneys for both 
sides agreed the court's statement was correct ( Ne 

One paragraph later, the jury was introduced to the subject of dam- 
ages with the prelude, "If you conclude from the evidence and under these 
instructions that the plaintiff is entitled to damages. - .” ( ). The 
defendant, in its opening statement, admitted not only negligence and the 
absence of contributory negligence, but that it was "liable" to the plaintiff 
for his property damage and early medical care, and this had been brought 
specifically to the attention of the trial judge ( ). 

The court's preface to its charge on past and future lost earnings 
for the male plaintiff was, "If you find for the plaintiff" ( ). 

In a second paragraph on lost earnings, the court's preface to the 


second sentence was, "If you find in favor of the plaintiff" ( ). 
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In the opening sentence in the next paragraph (dealing with the male 


plaintiff's property damage, which had been specifically conceded in the de- 


fendant's summation), the court said, "You are instructed that if you find 
for the male plaintiff" ( ye : 

In raising the next element of damage (lost Consort the court 
said, "If you find for the male plaintiff" ( ). Shortly thereafter, the 
subject of lost consortium is closed with the advice that, “Before you can 
consider awarding the female plaintiff any damages, you must first have 
determined that the defendant is liable to the male plaintiff aw ). 

The next subject dealt with by the instructions is the conceded mat- 
ter of imputing the busdriver's negligence to the defendant ( ). 
Thereafter, the court advised the jury of the pertinence of the mortality 
tables and informed the jury that these tables are to be considered, "if you 
find the male plaintiff is entitled to a verdict" ( )) = : 

In admonishing the jury against improper consideration in reach- 
ing a verdict, the jury was told that: "If you find for the plaintiffs, '"' specu- 
lation was to be avoided as to damages and later, "if you find for the plain- 
tiff, '' conjecture and speculation were to be avoided as to Gamages and the 
matter of the preponderance of the evidence was to control; "if you should 
find for the plaintiffs, '' the verdict should be in an amount the jury deems 
to fairly and reasonably compensate them for their damages and, "if you 
find for the plaintiff," the verdict should be based on the evidence alone 


and not on sympathy ( ). 
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As the charge was apparently coming to its close, the court's ad- 
monition was: 


As in all its instructions from beginning to end, any rul- 
ing expressed in varying ways, that is in different ways, no 
emphasis is intended by me thereon and none must be inferred 
by you. For that reason, you are not to center attention on 
one instruction and ignore the others. In other words, you 
are to consider all the instructions as a whole and to regard 
each instruction in the light of all others. ( 


The court then undertook to summarize the obligations of the jury 
in reaching its verdict: 


You must return a verdict. You must find for the male 
plaintiff or the defendant. If you find for the male plaintiff, 
you should state the amount of the damages in your verdict. 
If you find for the defendant as to the male plaintiff, then 
your verdict must be for the defendant. If you find for the 
female plaintiff or against the defendant, you should state the 
amount in your verdict. 


If you find for the defendant, bear in mind in the case of 
the female, you can return a verdict in favor of the female 
plaintiff only if you have already returned a verdict for the 
male plaintiff. In other words, if you return a verdict for 
the male plaintiff, then your verdict must be also for the 
male [sic] plaintiff. If your verdict is against the male 
plaintiff, then it must be against the female plaintiff. 

( )- 


After explaining the function performed by the soon to be dis- 


charged alternate jurors, the court invited counsel to the bench ( ). 


The attorney for the plaintiffs was the first to accept and at the bench he 
made the following presentation: 
Mr. Canfield: Your Honor, I wish to object in toto at this 


time to the instructions of the Court, because they are 
rather confusing. “ 
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The attorney for the plaintiffs then expressed his view of the ele- 


ments of the charge that he regarded as inaccurate and the source of the 
confusion that he perceived in the charge ( ). | 

Following this expression by the plaintiffs’ attorney, the court 
afforded him the first opportunity to make specific objections. In so do- 
ing, the plaintiffs conceded for their part that the court had corrected its 
early references as to negligence and contributory negligence. However, 
the plaintiffs’ attorney observed that the earlier errors could be cor- 
rected with greater facility than the later errors pertaining to the finding 
to be made and the consequences of each. As to those later errors, he 
did not believe that they were susceptible to correction at this posture by 
telling the jury that the plaintiffs were entitled to verdicts that would 
fairly compensate them for the injuries sustained in the accident ( 

The court then offered this remedy: | 

THE COURT: 

With respect to your statement in correcting the 
situation, the plaintiff, the Court should say in the light 
of the liability, the plaintiff has suffered, that is the 


proximate result of the injury. ( )- 


The plaintiffs then inquired if the correction was offered as to 


both plaintiffs. The court responded by asking if the proposed correction 
was satisfactory ( ). The plaintiffs, without receiving an answer 
to their inquiry, said that it was and upon inquiry from the court as to 
whether they withdrew their objection, the objection was Sites 


( ). 
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The defendant agreed that it had, in its presentation to the jury, 
conceded the issues of negligence and contributory negligence to the plain- 
tiffs and that it had not raised either defense at any time during the trial 
( ). It further agreed that it had admitted liability to the male 
plaintiff. However, it denied admitting liability to the female plaintiff, 
not because of inconsistencies on the issues of negligence and contributory 
negligence, but because it could not stipulate that the female plaintiff had 
suffered some injury ( VA 

In addition, while still in the same bench conference, the defendant 
objected to the charge in toto on the grounds that negligence and contributory 
negligence and liability to the male plaintiff had been erroneously covered 
before the court called counsel to the bench to inquire if the instructions 
on these matters had been correct and that after the corrections on these 
scores, the court had repeatedly reinterjected them into the case ( ). 

The defendant made a motion for a mistrial at this same bench 


conference ( ). The court asked for and received the grounds for 


the motion, observed that the trial had been a lengthy one (Tuesday, 


October 1, 1968, to Friday, October 4, 1968) and in denying the motion 
expressed the belief that a further correction would cure any error 
( ). 

The court then instructed the jury that the defendant did not as- 
sert contributory negligence as a defense and notified the jury that the 


purpose of this instruction was to correct the former notion, created by 
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instructions, that the defendant was denying liability and relying on a 


claim of contributory negligence ( ). Upon inquiry from the 
court, the plaintiffs announced that this instruction was satisfactory and 
the defendant indicated satisfaction, subject to the positions taken at the 
bench a moment ago (the motion for a mistrial). ( | ). 

Just before the jury retired to deliberate, counae! for the plain- 
tiffs noted that the hour was ten minutes of four and Boar esied that if the 
court was about to excuse the jury until the following morning, it might 
be that they could be reinstructed in full, with just a statement. The 


court rejected this suggestion from the plaintiffs ( : ))s 
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ARGUMENT 


THE CHARGE WAS SO CONFUSING, VACILLATING BETWEEN 
ACCURACY AND INNACCURACY, THAT IT CERTAINLY 
TENDED TO MISLEAD THE JURY AND MISREPRESENT 
DEFENDANT'S POSITION BEFORE THE JURY. 


It is suggested as axiomatic that the purpose of a trial court's 
charge to a jury is to assist the jury in reaching a proper verdict. 
Surely, a charge which misleads, confuses, or mispresents a party's 
position is a disservice to the jury and to one or more parties. 

In this case the defendant had no liability defense, but it vigor- 
ously resisted the male plaintiff's claims of injury and damage. The 
defendant sought to present a candid defense. Defendant frankly admitted 
that the evidence was all against it on certain issues; i.e., the happening 
of the accident, with the hope that the jury would therefore look upon its 
position on the injury claims as a position of integrity. 

Yet, with only the plaintiff's rebuttal argument intervening be- 
tween the defendant's summation and the court's charge, the court told 
the jury that this was not so. It promptly corrected by implication the 
defendant's attorney's admissions by telling the jury that the defendant 
did assert defenses--denied its own negligence and asserted contribu- 


tory negligence. Reasonable laymen on the jury must have wondered 


how this could be. Had the defendant been misstating its case, certainly 


the judge knew the real contentions of the defendant. Was the defense 


attorney's review of the medical evidence as two-faced as his comments 
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regarding fault for the accident? Was he faithlessly trying to appear fair 
on the question of fault, in order to appear logical in discussing the dam- 
age questions, in order to achieve a modest verdict? At the very least, 
there must have been confusion among the jurors. | 

The court proceeded through eleven pages of transcript before it 
apparently realized that the charge was in error to that point and counsel 
were called to the bench. Immediately after trying to remedy the situa- 
tion in the minds of the jurors, the next instruction put liability issues 
back into the case with the introduction, "If you conclude fiom the evi- 
dence under these instructions that the plaintiff is entitled to damages." 

After the court interrupted its charge to discuss the earlier 
errors with counsel and had corrected itself to the jury, there were at 
least twenty further instances in which the court left the matter of lia- 
bility between the defendant and the male plaintiff to jury deliberation 


and resolution. 


What could the jury understand from this, especially when told 


to view the instructions as a whole? 
| 


With the adequacy of a charge in an automobile personal injury 


case before it, the court said in Kauder v. McAllister Coal Co., 132 
| 

N.J.L. 410, 40 A.2d 624 (1945): 
The charge must present the law fairly and clearly, so 
that the jury cannot reasonably be thought to have been 
misled thereby. The acid test is, would the jury be 
misled? 
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It is hard'to imagine that the jurors in this case were not mis- 
led. The defendant admits liability, the court then says for a substantial 
portion of the charge that the defendant denies any liability, then the 
court interrupts itself and instructs that liability is admitted, then on 
some twenty-two subsequent occasions liability is put in issue again, 
and finally a statement by the court that liability is admitted. 

That same New Jersey court said in Kargman v. Carlo, 85 
N.J.L. 632, 90 A.2d 292, 295 (1914): 

So long as the law is stated correctly and intelligently, 

the ultimate test of the soundness of instructions is not 

what the ingenuity of counsel can, at leisure, work out 

the instructions to mean, but how and in what sense, 

under the evidence before them, and the circumstances 

of the trial, would ordinary men and jurors understand 

the instructions as a whole. 


In this jurisdiction the charge is to be considered as a whole. 


Danzansky v. Zimbalist, 70 App. D.C. 234, 105 F.2d 457 (1939); Cohen 


v. Evening Star Newspaper Co., 72 App. D.C. 258, 113 F.2d 523 (1940); 


Grover v. Capital Transit Co., 119 F. Supp. 100 (D.C. 1954). 
Considering this charge as a whole, the jury must have viewed 
the vacillation in the instructions as an unfathomable maze and hardly as 
an aid in reaching a decision. 
The question of the male plaintiff's injury was hotly contested. 
He and his medical witnesses attributed his back injury to the accident 
in question, which involved $65 in damage to his automobile. The defen- 


dant, with support from its medical witness, contended that either the 
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condition was not caused by the accident or that it could not be proved 
that it was not due to prior incidents that had caused him back discom- 
fort and surgery or an incident shortly after the accident in question, in 
which his automobile destroyed a lamp post. | 

It is respectfully submitted that the court's charge so deprived 
the defense of its integrity, that it was severely handicapped in the con- 
sideration the jury would give to its position on the involved injury ques- 
tion. In any event, the parties were entitled to a charge that was not so 
confusing as to cause both sides to object to it in toto at the close of the 
charge-in-chief. Or one which would not cause the plaintiffs" attorney 


to suggest a complete recharge of the jury on the following morning. 


CONCLUSION 


It is respectfully submitted that this Court should reverse and 


remand this cause for a new trial. 


Francis L. Casey, Jr. 
815 Connecticut Avenue, N. W. 
Washington, D. C. 
Attorney for Appellant 
HOGAN & HARTSON 
Washington, D. C. 


Of Counsel 
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Appeal From The United States District Court 
For The District of Columbia 


Uniiee Stes 
for tie Diets « 


FRED JUN Ly 190s 
Worthen NA bao 


cLErs< 


AFTERNOON SESSION 
(1:50 otclock, P.M.) 
THR COURT: Counsel may proceed, Call your first 


witnesse 


MR. CANFIELD: Call Mr. Tillman, please, to the stand. 


The reupon 
JOSEPH TILLMAN, : 
plaintiff, was called as @ witness in his own behalf, and 
after having been first duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. CANPIELD: | 
Q Mr, Tillman, I want you to keep your voice up. 
Tell us your name. 
A Joseph Tillman. 
Q Whore do you live, Mr. Tillman? 
5819=Sth Street, Nels 
How Long have you lived there? 
About eight years. 
Who lives there with you? 
My wife and my youngor son. 
Is this your wife sitting to my “eft? 


Yes. 


Wheat is her neéme? 


Mary Xe iliman ° 


ha | 
© 


How Loni have you and Mrs, Tillman been married? 
About 31 years, a little better. 


Now Long ‘iave you lived in the Washington area? 


In tho District of Columbia, forty years, exactly | 


Mow old are you, Mr, Tillman? 
Sixty-five. 
What is your date of birth? 
1903. 
What sort of work do you do, Mr. Tillman? 
Oh, mostly light construction work, generally, 
repairs and painting. 
Q How lons have you been doing this kind of work? 


A Just abdout the whole time I have been in Washington, 
some tow vears. 
Q What is the extent of your schoolins? How far 
Gid xou cet in school? 
& I completed fifth grade. 
Dees your wife work? 
Yes, sir, she does. 
Where does she work? 
Works at the Hebrew Home for the tged, 
What sort of job does she have there? 


A practical nurse, 


Mr. filiman, I want to direct your attention to 


] @ 
February 5, 196, anc ask you whether anything unusual 
happened to you on that day? | 
A Yes, sire 
Q What happoned? | 
A I had an accident. I was struck in the rear by a 
car that was struck by the bus. | 
What kind of a bus was it? 
D.C. Transit. 
Where did this accident happen, Mr. Tillman? 
A At LOth and Rhode Island Avenues. NeWe 
Q On what street were you travelling when this 
accident happened? ; | 
A I was on Rhode Island Avenue, 
What direction were you going? 
Baste ; 
Where were you headed at ‘this time? 
Yor work, I was going away to orice 
Did you have anyone in the car with you? 
Yes, sir, I did. | 


Who was that? 


A fellow by tho name of James McKnight. 
| 


Is that Alen McKnight tho same person? 
Yes, sir. | 
Do you know where. he is. today? 


No, sir, I don't. 


at all @uringe the last year or 


Not in she Inst three years. 


. Tillmen, where was Mr. MeKnicht sitting in the | 


ide from the eriver, but on the 


side, on the right side? 


of a car wore you driving? 

Driving ea 1953 Chevrolet Four-Door Sedan. 
Was it your car? 

sir, 

Avproximately what time of day was it that the 

tock place? 

Apparently somewhere, I can recall about 10:30 or 
otclocix, 

Would thet be in the morning or in the evenings? 


In the morning. 


Vhat was the condition of the weather on the 


was the condition of the road surfaca? 


es you were proceeding alongs; Rhode Tr Land 


Avenue, what if anything happened when you got to 10th 


te 
Sarees? 


A Well, there was a ditch in the street where the 


| 
| 
| 
| 


workmen had put down a pipe or sewer or something , and it 
kad sunk in quite a bit, and I slowed up a Little bit to keep 
from hitting it too hard, 
Q Before you hit this ditch, about how fast were you 
going? 
About eisnteen miles an houre 
find when you reached the ditch, what aid you do? 
A Well, I slowed up quite a bit, x slowed down, 
Q Dad you lmow this ditch was in the road before 
you got it? 
A Yes. 
Q Now did you mow 46? 
S I went by there the day before and sew the men 
wovlins. : 


Did you go through this ditch or go across the 


Yes, sir. 
Eow did you do that? Tell us how! this happened, 
Well, I slowed down to keep from hitting the 
ditch, It is hard, About that time, this crash came, 
0 Whore was your car with respect to the ditch 


when it was struck? 


£ owas just about -- My car was mostly forward 
ous of the ditch. The rear end of my car was about out of 


the ditch. 


Q in what geer were you at the time you were struck? 


In what sear wore you? 


A I was mostly neutral, going to put it into 


that an accident ; apous to occur? 


What happened to you, yourself, when the impact 
took place? 
A I pulled over to the curb and got out. 
Bevors you pulled over to the curb when the 
ook place, were you moving about in the car? 
A Yes, I was swung when the impact came, up against 
the wheel and dash. 
a) part of you made contact with the wheel and 
what vart of rou nade contact with the dash? 
The grill. 
‘what struck the instrument panel? 
My body part? The wheel struck me in the chest 
like and I scooted forward up underneath the panel, 


r 


a You mean uncorneath the steerins wheel as weil? 


+ 


A Yos, sir. 


C —-> @ 
Q Did the wheel strike any portion of your body 
below your belt line, the steering wheel? : 
A No, just about the pit of my stomach. 
Q Would that be about the belt line or above? 
Just about at the belt line. : 
Did you lose control of your car for any period 
the moment of impact? 
Not very much. It drifted a Little bite 
And you said you pulled your car over to ths 
curb. What curb was that? | | 
A That would be the inside curb to the left. 
Q Is there any dividing median on Rhode Island 
Avenue at this time? | 
A Yes, there is a dual line here, 
Q Where did you stop your car with respect to that 
dividing median? 
A Oh, about ten feet beyond the hole. 

Q ‘Oh, I meant to say, were you alongside of the 
modLlan or alongside of the curb on the rightehand side? 
On the inside curb, | 

Which curd 4s that? 


That would be to my left. 


That would be the one alongside of the median 


That is riznt. 


Did anythinc happen to McKnight at the moment of 
Was he moving ebouts at all in the car? 
Well, ho foll up underneath the dash when the 


crash camee 


Q iAfter the accident occurred and you pulled to a 


a 


stop, aid you set out of your car? 


A I did. 
aid you do? 
A (The first thing I did was I looked back to the | 
sido where it occurred and I saw this fellow driving a Little | 


cwistine back, and I spoleto him and asked what | 


happened, and ho said the bus struck him, and I looked back 


and saw the bus. 


Q This fellow who was driving the little red car, 


& 


| 
| 
| 
| 
i] 
{ 
| 
! 


do you kmow what his name was? 


A Thomas, as close as I mow. 


0 'Did you see the operator, operating the bus? 
Ves, I did. 


| Did you have any conversation with him? 


Well, we oll got together and went inside the bus. | 
| 


Did you discuss the accident? 


i 
| 
| 
| 
| 


Ho further than he said that he just did't see 


the care | 
Q How long were you at the scene of the accident? 


i] 
We were there approxbiately a half hour, e little 


Did the police come? 

Yes, sir, they did, 

Did they question you? 

No, sir, they didn't question ma. 

Didn't they get any information fron you at all? 

No more than asked me was I hurt. 
Q What did you tell them when thoy asked you that? 
A I said I felt stiff around the Seek of my neck 


had a warm feeling. I couldntt exactly tell. 


A Sack of my neck and lower spine. 


Q Did there come a time when you left the scene of 
the accident? Pid there come a time when you drove away? 


A Yes, sir, we started then. I felt warm and tind 


stiff. 


Q That was not my question. I am asking you now, 


there come a time when you drove away from the scene of 


aecident after the police arrived? : 


A Yes, sir. 


| 

| 

} 

| 

| 

| 

| 

| 

| 

| 

| | 
Q Where was your warm feeling? | | 
| 

| 

| 

{ 

| 


Q Before you left the scene of the accident, did 
: | 
look at ifr. Thomas! car to see what damage if any it 


sustained? 
A Yes, I did, 
Q What did you see when zou looked at it? 
: : 


h9 


A I saw that the seat that he was sittings on was 
broke loose from the bottom of the car, 
Q “hat other damage if any did you see to his car? 


Apparently the bumper of the front was slightly 


Where did you go after you left the scene? 
A Iowent So ist and Adams Streets, I believe that 
the name of the street there, I had taken Mexnight to 
bis doctor. 
Did you ::o in to see MeKnight's doctor? 
No, sir, I didn't, 
“here did you go after you took MeKnight to the 
doctor? 
A I came back and went to the seventeen hundred 
block of llth Strcet to see Dr, Lofton. 
Q Is that William Lofton? 
Yes, sir. 
Nas he been your doctor? 
Yes, he has. 
o you remenber what day of the weel this was? 
This was on the Sth of February. 
Do you remember what week day it was? 
It was on a Tuesday when the accident happened, 
When you trent to see Dr, Lofton, was he the; 6? 


No, sir, he wasn't, 


What die vou do then? 
I went back the next day. 


That would be on a ‘ednesday? 


I beg your pardon there. 


It was. This accident 
Wednesday, because it was his off day. Theat 


occurred on a 


Tt went back to see hinion a Thursday . 


is the way it was, 
fe) When you wont to see Dr, Lotron, did you complain 


a 


of any injury when you saw him? 
Yes, 
were you complaining about? 


ret ev) 


Told hin 


uy back was hurt. I had misery in ny 


What if anythine did Pr. Lotron Go for you? 


“e examined me and said he couldn't find anything 


broken and cave ne some pain pills, 


he give you any treatment in his office? 


sir, he didn't, 
| 


=a he susgest any treatment at home? 


othor than hot soaks and use an electric 


you use these hot soaks and an electric pad? 
| 


Yes, sir, I dia. 
How long did you do that? 
7 i 
I did that off and on through the month of March, 


in March, 


® ae © 

Q Were Ee treatments, hot soaks or electric pad 
treatments giving you any relief? 

A. Temporary relief, didn't last very long. 

Q Did you roturn to see Dr. Lofton after you went 
the first day? 

A Yes, sir, I did. 

Q Approximately how often aid you see him? 

A Haybe four or five times. 

Q During the times you were seeing Pr. Lofton, did 
4@ ever sive you any treatment at his office? 

A No, sir, he didn't, 

g Did he tell you to change any of the treatment 
he had given you originally? 

A No, sir. 


Q De you remember the next day that you saw 


| 
6) 


i 


Dr. Lofton, what day it was? 


7] 
| 


is March, 


| 
| 
| A I believe 1t was about the lth or 15th of 


5 Q And at that time were you still suffering from the 
20|{ injury which you had received in this accident? 
A Yes, sir, I was, 

Q Vere you wrking at all during this period of time 
from “ebruary 5, 196) up until this time in March? 


A No, sir. I hadn't returned back to work at that 


Q Did there come a time when you were under 


Dr. Lofton's care that he told you you could return to work? 


Q When was that? 

A That was sometime during the month of March, 
about the lth or 15th of March, : 

Q Did you go to work right away when he told you 
you could go back? 


A No, a couple or so days before I went back to 


| 


work, 
Q Once you started back to work, what type of won 
were you doing then? Pie : 
A I was painting, 
Did this require you to have a Ladder? 
A Yes, sir, it did. : 
Q Were you doing this work by yourself, or did you 
have other people helping you? | 
A Well, that particular time I was by myself. 
Q iow did you get your paint and your ladder back 
and forth from the jobs you were working on? 
A I had a ladder carrier on my car, and I used light 
ladders, | 
What do you mean, "Light ladders?” 
Just step ladders and extension mounts. 


Where is your ladder CE rrier in your car? - 
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On the tov of it. 
_ Where would you carry your paints? 

A In the trunk of the car, 

Q You told us you went back to work a couple of 
days atter Dr. Lofton last saw you on March lth, How long 
did you work when you went back to work? 

A Iwas at work three weeks, 

Q During that time were you working full time? 

A No, sir, 

Q Tell us what sort of work you were doing and how 
many hours a day you were putting in. 


A (Making five or six hcurs some days. 


accident took place? 

A |\Well, my work was scattered like, Sometines, I 
would do work on a contract basis and that was about 
$2.50 an hour. 

Q \t am more interested in how much time you put in 
on the job before the accident. How many hours a day did 
you averare? 

Before the accident? 


Yes. 


i 
| 
\ 
| 
\ 
| 
| 
| 
| 
| 
} 
{ 
} 
| 
j 
| 
| 
Q |What did you ordinarily average before this | 
| 
| 
| 
| 
i 
H 


I would make a full day. 
Bight hours? 


Eight hours. 


Q How ane days a week would you average? 
A Five, sometimes five and one-half days a week, 
Q Prior to the accident, itself, how were you being | 
paid? Were you bein; paid by the hour or by the job? 
A Scretimes I would be paid by the hour, and 
sometimes by the job. | 
Q When you got paid by the hour, how much were you 
paid? | 
Some people would give $2.50, and some $2.00 an 
When you work a job contract price, what did 
you charge per hour? | 


A I figured a job on the ‘hourly basis of $2.50 
| 


an hour, 


Q Sometimes you would make $2.00 and sometimes 


$2.50? 

A neat is righte | 

Q Let us :0 back to your working through March, the 
middle of March, You said about three weeks. Had not you 
stopped work again? 

A It was the latter part of April. 

Q And when you say the latter pert of April, can 
you sive us some idea, a date or the month? 

A I don't kmow the exact date, | 

Q How many weeks do you secall you! worked whan you | 


¥ 
> 


@ ) @ 
went tack parttime before you stopped again? 
A About three weeks, 
Q foxi those three weeks you were working five or 
six hours a day, rather then eight hours a day you worked 
before the accident. Is that right? 


A Yes, sir. 


Q Now, how long were you off work the second time? 


A The second time, I was off work quite awhile, 


i stayed around the house. In the month of May, I went to 
the hospital. I started going to the Washington, D. C,. 
Center. 
Q “hy did you go there? 
A My pains kept on getting worse so I decided I 
better co to the clinic over there, 
fe) Hed you ever been without pain from the day of 
the accident, rebruary 5, 196), up until the time you 
went to the clinic? 
A No, sir, 
What did they do for you at the clinic? 
‘hey examined me and gave m= more pain pills 
. to begin with. 


Q Then wnat did they deo? Did you have to come 


H\ Yes, sir, the second time I was there, they 


called up a doctor, Dr. Spence, 


Dr. Spence is a neuro-surgeon. Is that right? 

A Yes, sir. | 

Q Before you went to this clinic and the time you 
were seen by Dr. Lofton, were you involved in any othor 
accidents? | 

A Yes, I was. 

Q When were those accidents? 

A It was sometime in March, about the LOth or llth, 
probably, something like that, around the first of March. 

Q Were you hurt in that accident? | 

A No, sir. 

Q You finally came under the care of Dr. Spence 
in May, 1964. Did Dr. Spence hospitalize you? 

A The second time I saw him, he ordered for me to 
come in and set a myelogram test. : 

Q Did you go to have a myelLogran test made? 


Yes, sir, I did, 


Were you conscious when thoy made that test? 


Yes, sir, | 
Will you tell us what they aid for you when the 
test was done? : 
2 Well, as close as I can remember, it is a type of 
X rey. At the same time, and more or less like I could feel 
pain up and down my back putting: the myelogran dye in,. 


Q Did they put dye in you ard tale a picture of 1t? 


5 


Is that right? 
A Yes, sir. 
Q How do they put the dye in you? 
A Why really, I couldn't say, but I could feel the 
Goctors doing that and heard them telking. 
Q All right, after the myelogram test was done, did 
shere cone a timo when Dr. Spence decided to operate? 
A Yes, sir. 
Did he operate on you? 
Yes, sir, he aid, 
Do you know what he did when he operated on you? 
ASEY: If the Court please, I think that is a 
question for a doctor to answer, Object to 41t on the 
subject of competenco. 
THI COURTS He could testify to what he observed 


went on, but the technical details of the treatment 


administered te by the doctor mst be testified to by the 


THs WITMESS: He stated he removed two disks, so far 
as I remember. TI imow he said he removed two disks, 
- BY MR. CANFIELD? 
Q Me, Tillman, I want to ask you at this point, 
have you ever had a disk taken out before? 
A Yes, sir, I have, 


an 
é 


doctor as an expert. He may state what he generally knew. 
When was that? ; 


Thati was in the year 1950, 

Who did that operation? 

f£. doctor by the name of willions, Dr. Willians, 
Would thet be Jonahan Widens? | 

I think that is his name, 


Where was that ovcratiaon done? 


At Garfield, 
The old Garfield Hospital? 
es, 
a) After Dr, Williams operated on you in 1950, 


did you have to wear any sort of support? 


A Vell, thoy ordered mo what they call a back brace, 
| 


2 lone corset, 

Q Kow long did you wear that back brace? 

A I wore it about two years after I survived from 
the oporation. , 

q Did there come a time later in Later years that 
you had some sore back trouble? : 

A Yes, sir, there did, 

ra) When was thes? | 

K About 1928 or 1929, sometime. 1927 or 1928, I 
believe it was, | 

Q Are you saying 1927 or 1928, or are you saying 
1957 or 1958? : 


A Yes, I beg your pardan. 


@ 59 


Q It was after you had the first operation with 


ws 
ad Wo. 


. 2isams, right? 

A 

Q Where ware you treeted for that condition? 

A Garfield, 

Q When you first went to Dr, Williams, where did 
you have pain? 

A iI had petn in my leg and in my back. 

Q Which leg are you talking about? 

My Left leg, 

g Whore did this pain go in your left leg? 

A Vell, the front part of my leg, the muscles below 
the imee and down in the toe. 

Q Bid you have any pain in your right leg? 

Not at that time. 

(a) “When you were back in the hospital in 1957 and 
1953, where did you have pain? 

A The pain was in the same leg, in the left leg. 

Q Die you have any pain that went down to your 
foots at that tine? 

A Yes, sir, I did. 

a} In 1958, you were hospitalised at Garfield agein, 
Yerea you not? 
alee Yes, sir, I was, 


Now lons were you there then? 


| 
: 
| 
| 
| 
| 
| 
| 


Six on eight deys, or maybe a couple of weeks, 
Q Did you have to returm to the out-patient clinics | 
after being released from the hospital in Tee | 
A No, sir, I didn't, | 
al Did there come a time in 1959 when you went back 
to the clinic? 
A I don't really recalt whether : did or not. 
Q Do you remerber in 1959 when you were prescribed 
a back support? | 
Yes, sir, I did, 
Did you wear a back support in 19592 
1959, yes. 
How long did you wear a back support then? 
Maybe a couple of years, a year and a half, 
somsthing like that, | 
Did you wear 4t constantly during that time? 
No, sir, . a | 
How did you wear it? 
I wore it three or four months, sometines relax 
it for a week or SO. 
Q If you wore that dack brace for a year and a hal 
or two years, that would take you up to 2962, From 1961 to 
the accident in 196, did you heve to wear a back brace? 


A No, sir, 


iE 
Q Did you have any trouble with your back or paing 


. © 
in your legs aoe 1961 to 1%)? 

A No, sir, I cicntt, 

Q During this period of time from 1950 to 196h, you 
had sone other troubles, Is that right? 

A Yes, sir, 

Q Do you remcribor whether or not you had in 1953 
been hoapitaliced? 

A Yes, sir, I was, 

Where was that? 


Garfield. 


Were you opersted on for that hernia? 


Yes, sir, I was, 


In 1955, were you hespitelized anywhere? 


4 was ° 


Where was that? 
National Institute of Health, 


National Institute of Health in Bethesda, 


Yes, sir, esi 
gS Do you resember about how -Lon:: you were hospitalize 
on that oscasian? x 
A Iwas there six months, 


Q What was she reason you were there? 


@ a @ 
A Well, I have organie trouble, a stomach condition, 
and I was sent there for the study of the stomach. 
1 that have any relation to your back pain? 
sir. : 
atout the hernia, did that have any relation 
to your back pain? | 
A No, sir, 
Q In 1%2, were you seen in the elinte at the 
| Washington Hospital Center? : 
A I really don't recati, 
Q Do you remember having any trouble with your 
‘| heart in 1962? : 
A Yes. | 
Q Do you romember whether or not you had to go 
° to the elinic for that? 3 


A Well, sir, I tmow they told m I had a cardiac 


Q All right, now, is there enything @lse which hag 
| 2appened to you between 1950 and 196k, by way of medical 


care or treatment that we don't imoy about at the present 


i] timo ? 


Not as I know of, 


How flon;: did you have to stay in the hospital, the 
; de eee 


{ 


* 


venter in 196. when Di. Spence overated 


Jano until the 13th, as close 
as I can recall, 
COURT: What is the last date? 
GANYINEGD: The 13th. 
= COUNT: Wheas was the last date? 


+ WITTE: Ke 


COUnT: 7th to the 12th? 


Were you discharged from the hospital at or about the 
13th of dune? 


iZ NITNESS:- Yes, sir, 


™ 
CANPIELD » 
Wheres were you sent? 
Séni hone, 


uo7 did you go hone? 


My wite and her sister came over and your brother, 


Now, following your release from tha hospital, 


ve to return to the hospital for further treatment 
return to Dr. Spence? 

Well, Or. Spence attended me after I was 

i fron the hospital, 


Have jou been under the care of Dr, Spence from 


sed from the hospital up to the present 


oe ° 


Yes, sir, I have, 
Ravo you been under the care of any other doctors 


from the time you were released from the hospital up to the 


present time? 


A Yes, sir, I have, 


Who was that? 


What has he been saying you have? 
Stomach condition. | 
He hasn't been saying you have your back condition 


No, sir, 


- 


| 
| 
| 
| 
| 
| 
| 
| 
i 
| 
| 


Did you. have to see any other Roeser for your 
stomach condition besides Dr, Lofton? | 
A No, six. | 
Q DO you remonber the nene of Dr. Anagnos? 


A Dr, Spence sent me to Dr, Anagnos. 


Is Dr. Anagnos living now? 
No, sir, he is not. | 
What @id you see Dr. Anagnos for? 
Well, I was having quite a bit of misery and 
Dr. Spence wanted him to examine ma to see ir it was mivory 
in connection with the disk he was attending me for. 
@ How many times did you see Dr. Anagnos? 


| 
A Two times, three times, I beg your pardon, 


Did he ever sive you any treatment there at his 


No, sir. 
Did he run tests on you? 


Yes, sir, ho did. 


Q Let mo take you back to Dr. Spence. Did there 


come a time when you were released from the hospital in 
1964, that you went back to work? 
Yes, sir. 
When was that? 
Sometime in the month of October. 
How Long did you continue working after you went 
vack in October? 
A I worked up until about the middle of November, 
Q Then what happened? 
A My trouble got pretty severe and I slowed up. 
I stopped work Zor awhile, 
Q When you were working from October to mide 
November, were you working full time or just parttime? 
A Just varttime. 
Q About how many hours a day did you average? 
A Worked about five to six hours. 
ca) How long did you stay off of work from mide 
Noverber, taking you back again? 
A It was sometime in March, 


of what year? 
This was 1966, 
1966 or 1965? 
1965, the year of 195, 
And did you returm to work in March, 1965? 
Yes, sir, 
Q And have you been working off and on ever since 
195, up to the present time? : 
A Off and on, There are some weeks and months when 
I am not able to work, | 
Q When you do work, about how many hours a day do 
you averaze? : 
A I average four or five hours, sonetines six. 
Q How many. days a week wers you working? 
A Worked three or four days. It depends on how 
my work runs amony my peuple. 
Q What do you mean by that? 
A i had to set my work according to x= condition 
and according to getting in and out of the people's hones. 
Q Do you have good days and bad days, Mr, Tilman? 
A Yes, sir, I do, : 
Q What sort of work have you done since your 
operation? Give us some idea, Has it all been painting, 


or something else? 


A Like plastering, repair and minor carpentry work, 


» 


3 


Dees this 

To --= 

To carry materials at times? 

Yes, sir, it coos. 

Do you do this by yourself, or do you have sone one | 
else with you? 

A T have a system for doing those things. 

Q What do you mean that you have a system? 

A If I am by myself, I go to the material place, 
have some boys there to divide the goods into two packs. 
will put it into my car. It brings the bag dow to forty 
pounds, Ihave it that way if Iam by myself, 

Q Mow do you get it from your car to the job 
you are working? 


A I can handle 48 or 50 pounds. 


2 I see, What has been the general condition of 


your back since it was operated on in 196)? 
A Well, it has been constantly holding on about the 
same, Hasntt made very much changeée 
Q ‘Did there come a time after the operation whon 
you were improved any at all? 
A Yes, sire 
Q Ca you tell me something about that? How did you 
get along? Let the jury knew. 


A The pains aren't as severe as they were before the 


@ Oe @ 
operation, and if I take plenty of rest, take hot soaks, 
they will become lighter. If I lirt enything toe heavy 
or pull on something like that, then they wilh appear heavier 

Q Have you had this econd4tion ever since the 
accident in February, 196)? 

A Yes, I have, 

Q Yon have been seeing Dr, Spence on and of f since 
196)? Have you seen him at least once or nore often since 
the year 196h? 

A Yes, sir. There would be times an I would see 
him twice a month and there would be times I wouldn't sea 
him under twice or three months. 

Q Why is it if you were seeing him > often, there 
would be two or three months you wouldntt see him? 

A Wekl, ordinarily if I was busy, I woula tell hin 
how Hewas feeling. The secretary would call the drug store 
and they would send the pain pills over, and if he said i¢ 
wes necessary to see him, I would go to see him. 

Q How long have you been taking pain pills? 

A Occasionally or constantly ever since 196). 

Q ind these are pills which heave been prescribed 
by Dr. Spence or Pr, Lofton? 


A By Dr. Spence, 


Q Row has this injury affected your sleeping time 


at home, if any? 


Well, severely since 196). 

What do you mean? Tell us something about that. 
Well, at tines it bothers me more at night than 
4° I am tearing around, stirring and doing light work. 


Q What seems to happen and what do you do when 
+4 nighttime this pain hits you? 
At times I get up and go down to the basement 


A 
to keep from stirring other members of the family and 


sometimes I run a tud of water and lie there for awhile. 


It would cet to where I take a pili. 

Q Did you have any of that trouble rollowing the 
operation of Dr. Williams in 19507 
Not severely like that. I have had sOmné. 


A 
Now Dr. Spense has been treating you during this 


Q 


Yes, sir. 


A 
“m. CANFIELD: I would like to have this marked as 


:-f51 Exhibit No. 1 for identification. 


Plaintirt 
It may be so marked. 


TI COURTS 
Plaintiffs! Exhibit No. i, marked for 


THE CLERKS 


_ identifications 
(The document was marked Plaintiffs! 


Exhibit No. 1 for identification.) 
BY 1, CANFIELD: 


Q Have you received any bills from Dr. Spence for the 


@ 

care and eens which he has been giving to you? 

A No, sir. : 

Q Do you Know what he hag been doing with those 
bills, if anything? 

A No, sir, I don't. 

Q Let me show you, Mr. Tillman, what has been 
marked Plaintiffs! Exhibit No, 1 for identification, which 


speaks for itself. You know Dr. Spence is charging you for 


A Yes, sir, I do. 
I have handed you a bill there. Will you identify 


+ 


shat a bull there from Dr, Spence? 


his services. Do you not? | 


That is correct, 


In what amount? Would you read the amount of the 


| 
51,720.00. : 
Have you paid Dr. Spence any money for the care — 
he has given you up to this time? . | 

A Ne, sir, I haven't. 

PR. CANTPISLD: May this be marked as Plaintiffs? No, 2 
_for identification? : 
THE COURT: It may be so marked. 
TUB CLERK: Plaintiffs! No. 2g marked for identification 

(The pill was marked Plaintiffs¢ 


Exhibit Ho. 2 for identification.) 


CANE EEED ¢ 
pee 


Q You received a bill from Dr. Lofton for the care 
$reatnent which he has given you? 
A Mo, sir, I haven't. 


Q Lot me show you what has been marked Plaintiffs' 


Rxhibit No. 2 for identification, and ask you, sir, if you 


for his services. Is he not? 
A Yes, sir. 
Q tg shat a bill from Dr. Lofton, Mr. T4iLIman? 
A Yos, sir, it is. 
And in what anount? 


$6.00. 


Q Have you paid any of that? 
A No, I haven't. 
MR. CAUPIEID: May this be marked as Plaintiffs! 
Exhibit No. 3 for identification? 
TMI COURT: It may be so marked. 
Tr CLERK: Pleintiffs! Exhibit No. 3, marked for 


identification. 


| 

| 

cen identify that. Dr. Lofton is charging you, by the way, | 
| 

| 

| 

| 

| 


(The bill was marked Plaintiffs! 
Exhibit No. 3 for identification, ) 
BY MR. CANFIELD: 
Q Did Dr. Anagnos send you & bill for the services 


251 he rendered? 


His nesses sent me a bill, 
Let me show you this and ask you if you can identi 
Yes, sir. | 
Is that Dr, Anagnos! bill? 
Yes, sir, it is. 
How much was that for? 
$100.00, 
Have you paid any of that? 
I paid $25.00. I mailed his attorney $25.00. 
Q Now, Mx, Tillman, when this accident occurred, 
rou were hospitalized at the Washington Hospital Center. 
May this be marked as Plaintiff$ Exhibit No. Ie 
THR COURT: It may be so marked. : 
THE CLERK: Plaintiffst Exhibit No. lh marked for 
identification. | 
(The pill was marked Plaintiffs: 
Exhidit No. 4 for identification.) 


BY MR. CANFIELD: 


Q You received a bill from the Hospital, Center, Did 


_ you not, if, Tiliman? 
A Yes, sir, I have, | 
Q Let me show you what has been marked as Plaintiffs? 
Exhibit No. and ask you if you can identify ‘that. 


A Yes, size = 


Sab? 
understand somo of it here. 
the hospital bill? 
the hospitel bill. 
have to pay anything to the hospital? 
THE COURT: Did he state how much that was? 
MR, CANFIELD: He did not, sir. If the Court please, 
Mr, Casey and I agree that the total hospital bill is 
Sh2n.75, which does not appear here because there was a 
payment e 
THE WITNESS: That 4s right. That is what happened. 
BY MR, CANFIEID: 
Q “hat payment did you make to the hospital? 
A Tt has all been paid down to $610.00. 
The hospital bill has been paid dow to $60.00? 
A Yes, sir. 
MR. CANYTELD: May this be marked as Plaintiffs! 
Uxhibit No. 5 for identification? 
It may be so marked. 
TS CLERK: Plaintiffs'* Exhibit No. 5 marked for 
. identification. 
(The hospite2 bill was marked 
Plaintiffs' Exhibit No. 5 for 
identification. ) 


Y MR. CANFIELDS 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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Q Did you have to purchase a back brace again after 
this accident in February, 196)? | 
A Yes, sir, I did. 
Would you remenber where you bought that? 
I bought it at the same place, over at 12th and K. 
Would that be the R. and G, Orthopedic Appliances? 
Re. and G. | 
Let me show you what has been marked as Plaintiffs? 
Exhibit No, 5 and see if you can identify that. 
Yess 


How much is that bill for? 


Has that been paid? 


A 
Q 
A $30.00, 
Q 
A 


No, sir. 

Q Mr. Tillman, at the scene of the acottent, ao you 
remember whether anyone took any pictures of the cars that 
were involved? | 

A Yes. 

MR. CANFIELD: All right, mey, these be marked as 
Plaintiffs! Exhibits Nos. 6 and 7 for Laenti fication. 

THE COURT: May be so marked. | 
THE CLERK: Plaintiffs! Exhibits Nos. 6 and 7 for 


identification. | 
(The photographs ane marked 
Plaintiffs’ Exhibits Nos. 6 and 7 
for Ldentitication.) 


MR, CANFIELD: Yes, I will withdraw 16, Your Honor. 

THE COURT: Very well. 

(The document marked Plaintiffs! Exhibit 
No. 16 for identification, was withdrawn. 
MR, CANFIELD: I would like to offer 15 into evidence. 
THE COURT: Plaintiffs! Exhibit No. 15 is received in 
evidence. 
(The document, marked Plaintiffs! 
Exhibit No. 15 for identification, was 
received im evidence.) 

BY MR. CANFIELD: 

Q Mr, Tillmon, you heard Mr. Casey yesterday in 
examining Dr. Sponce, talk about another accident in 
November of 1963. Do you recall that accident? 

A Yes, I do. Yes, sir, I did. 

Q You didn't recall it yesterday? 

A lio, I didn't. 

Q when did you first recall that accident? 

Just a few moments ago. 


Mo you recall what brought the accident back to 


Yes, sir. 
What was it? 
He showed me the police record there, 


Where did that accident take place? 


A Kensas Avenue, the intersection of 13th and 
Kensas Avenuo. | 

Q And on that occasion were you injured? 

A No, sir. 

Q Did you go to see a doctor at all after that 
accident ? | 
A No, sir. | 
Q What part of your car was damaged as a result of 


accident? 


Wasn't ony part damged, 


A 
Q Did you ever have to have any repairs made? 
A 


No, sir. 
Q Let us talk about the March accident. Where did 
accident occur? : 
A It occurred at 1Oth and Rhode Island Avenue. 
No, the March one, the one in March, March 12th, 
March 12th? | 
Yes. 
A Beach Drive, I dontt imow exactly the number 
in Rock Creek Park, | 
Q What happened on this occasion? 3 
A I was going around a curve. Seemingly, my car 
refused to curve, and I ran over the curb, : 
Did your car strike anything? | 


Yes, sir, 


“hat @id is strike? 

Struck a Lamp post. 

Do any damsge to your car? 

Yes, it did. 

What pert of your car was damaged? 


A front hoadlight and the steering was chokede 


Your steering was choked? What do you mean by that?) 
What we call the tie rod was bent. | 

| 
Where is the tie rod located? 


It rmoes from one wheel to another. 


This is not the axel you are talking about? 


No. 

Were you injured in that accident? 

I beg your pardon. 

Were you injured in that accident? 

Mo, six. 

Vere you throw about in your car in that accident ? 
Ho, Site 

Mow did you leave the scene of that accident? 
I left with the officer. 

Vas your car driveable after this accident? 
Not until I straightened up the tle rod. 


So you had to leave your car at the scene? 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
\ 
| 
| 
| 


Where did the officers take you? 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
t 
| 


Took me to No. 6th precinct. 
From thore, where did you go? 
Walled from there home. 


About how far is it from No. 6 precinet to your 


About six or seven blocks. 
Did you see a doctor immediately acter that 
accident, the next day? ; : 
No, sir. 
You still wear your back support, Mr. T4iliman? 
Yes, sir. | 
From the years 1955 up until the resent time, 
what has been your schedule of work, generally speaking? 
A Oh, maybe about anywhere from one-half to about 
me-third of the time. 3 
Q About how much time per day do you work less now 
than you did beforo this accident? : 
A Yell, I work anywhere from four to. six hours a 
day. , 
Q All right, sir. After Dr. Spence operated on you, 
wero you sble to walk in a normal fashion? | 
A No, sir. 
Q What way were you walking after your operation? 
A I had to walk very slow and elightiy -- It males 


you walk to one side. ! 


recall, 

MR, CASEY: ‘hank you very mech, Mr. Tillman. I 
have nothing further, Your Honor. 

REDIRECT EXAMINATION 

BY WR, CANFIELD s 

Q Mr. Tillman, with respect to your deposition, 
this was taken March 11, 1966, and you recall Hr. Grimaldl 
from my of fice was there with yous. You remember you and I 
reatsing together in ny office at some period of time after 
your deposition was taken to review the deposition? 

A Yes, sir. 

Q You renember at that time whether we aid go over 
the deposition? Do you remember whether we read it over? 

A No, sir. I dontt. You told me that there were 
some corrections there 

fa) Yes, sir, That is what I am Griving at. You 
remeber there were some corrections to be made in the 
depos ition? 

A Yes, sir. 

9 Do you recall at that time whether the accident 
of March was discussed? 

A I believe it was. 

Q Ana do you remember at that time whether or nof 
any list of the corrections was prepared and sent to 


Mr, Casey? 
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A I recall you told me that you wore going to correct | 
44 anc send it back to Mre Casey. | 

MR. CANFIELD: Would Mr. Casey agree thet I did send 
nim such a list of corrections? | 

MR. CASEY: I recall his asking, about a March 2h, 1964 
accident, not from Tir, Tilman. : 
BY MR. CANT IELD: 

Q Mr. Tillman, how many permits did you hold as of 
the day of the accicent of February 5, 196h? 

A TWO. . 

Where were they from? 

The District and Maryland, : 
1H CouRfs What was the date of this? 


CANFIELD: February, 196k. 


Were both permits valid in February, that is at the 
tine, “ebruary 5, 196)? | 
Yes, sir. 
CANFIREID s 

3) At the time that the March 12th ‘ancident occurred, 
did yo: still nave either one of those pemnits as a valid 
permit ? 

A Yes. 


Which one? 


Maryland. 


Q Throuchous April, 1%, did your Maryland permit 
remain valida? 

A Yess 

Q Throughout May, 196, did your Maryland permit 
remain valid? 

A Yes, sir. 

Q Mr. Casey has talked about these other accidents 
and your other problems in the past. Heve you ever made a 
claim against anybody for injury? 

A No, sire 

Ever file a lawsuit before this? 
No, sir. 
I have no further questionse 
RECROSS EXAMINATION 

BY MR, CASEY: 

9 How long have you lived in the District of 
Columbia, Mr. Tillman? 

A Forty years and four months. 

a) Forty years and four months, have you ever had 
a residence in Maryland? 

A Yes. 

Q When? 

A I never had a permanent residence. I stay there 


parttime. 


When ? 


A Oh, during 1958, sometime, 1960, 


CASEY: Thank youe Nothing further, Your Honor, 
CANFIELD: May Mr. Tillman be excused? 
1 COURTS: The witness may step downs Call the next 
witness, | 
AT THE BENCH) 
THE COURT: Are you starting a witueane 
MR. CANFIELD: Police officers, enother doctor to 
come on the stand, the first treating physician, Dr. Lofton, 
another police officer and Mrs. Tillman and Officer Scott, 
i COURT: How long would he be? i 
CANFIELD: Not mich more than ten minutes, 
THE COURT: We will take him, : 
wR. CANFIELD: This is the doctor sitting here, I 
would like tio take a recess before he is ae On. 
(IN OPUN COURT) : 
Tis COURT: The Court was inquiring the last time 
of the next witness, and I thought it woula be short, but 
it now develops it was longer than anticipated, We will take 
a recess before the next witness, Bear in mind the admonition 
of the Court of yesterday. 
(Jhereupon, a short recess was taken, after which the 
hearins was resumed as followst) 


COURT: Counsel may proceed, 


Police Officer, was called as a witness on behalf of the 
plaintiffs, and after havins been first duly sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


Officer, would you state your full hame? 
My name is Spencer W. Scott. 
Where are you employod? 
Metropolitan Police Department, Washington, De Ce 
How long have you been so employed? 
7k years, 
Q Officer Scott, I wish to direct your attention 
back to the yoar 1%5. Yhere were you assigned in 1965? 
A 1965, the 12th precinct. 
Q officer, in February, 1965, did you have 


cecasion to investigate an accident involving one, Joseph 


Tillman, a William R. Thomas and & Clarence L. Phinney, 


operator of a D.C. Transit Company Buse 
Is that 196) or 1965? 
196, Iam sorry. Were you assigned to the No. 2 
precinct in 196)? 
A Yes, sir. 
Q W411 you tell us what you observed when you 
arrived on the scene? 


A When I arrived on the scene, I observed a bus and 


@ ea @ 

two vehicles ern had had an accident. 

Q Could yo: tell who the drivers of the respective 
cars were and what positions were they in when you saw them? 

A Mr. Clarence Phinney was the operator of the | 
D.C. Transit Company Sus. Mr. William Thomas was the operato: 
of the car, No. 2, directly in front of the bus, and 
Nr. Joseph Tillman was the operator of the Nos 3 care 

Q Would that be the first car in Line? 

A That would be the first car in line. 

Q Where did this occur? 

A 10th and Rhode Island Avenue, Nels 


Q@ At the intersection of 10th Street, was it? 


Q Approximately what time of the morning was it? 


Approximately 8:55 AwMe 
Q What was the condition of the streets and 
weather? 


| 
A To the best of my recollection, it was a clear, 


| 
| 
| 


brisht day. 

Q Streets dry? 

A Yes, sir. | 

Q Yas there ony obstruction on or in the streets 
at the intersection of 10th and Rhode Island Avenue through 
which east-bound Rhode Island Avenue traffic would have to 


pass? 
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A Yes, I think there was a plumber's cut across the 
It would be the west crosswalk if there was such a thing at 
10th and Rhode Island Avenue, that had bean filled in. [It 
was kind of a slopinc street under repair. 

Q Officer, when you arrived, did you question the 
operators of the vehicles as to what had happened? 

A Yes, sir, I did, 

Q Can you tell us, officer? Did you question the 
dviver, lfr, Tillman, as to what happensd? 

A Yes, sir, I did. 

What did he say to you? 

A Me. Tillman told me he was slowing down for the 
cut which was in the street, and he was struck in the rear 
by the other car, 


That was the cer operated by Mr. Thomas. Is that 


That is correct. 
Did you question Mr. Thomas as to what happened? 
Yes, sir. 
Q Did you find out fran him what happened to his 
vehicle? 
A He stated to ms he was struck in the rear by the bu 


while slowing down for li, Tilimm in front of him, 


| 
| 
| 
| 
| 
| 
| 
| 
i 
| 
| 
| 
| 
| 
| 
| 
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Q Did you question the operator of the bus, Mr. Phinne 


A Yes, sir. 


Q What did he tell you? 

A He stated he was going down. He glanced up in 
the mirror, to tho best of his recollection, and the fact 
that the car stopped in front of him which he hit, and which 
in turn hit the car in front of him, the thira Care 

Q Did you take any measurements at the scene of the 
accident? | 

A Yes, sir, I did. 

Q What measurements did you take? | 

A The distance that the vehicle travels after the 
impact. 

Q What aistance did the bus travel after the impact? 

A Approximately no feet at all. It might have been 
a few inches that caused the marks on the street. 

Q “hat about the vehicle of Mr. Thomas? 

A Travelled about 80 feet.. | 

Q How about the vehicle of Mi, T411man? 

A Approximately 120 feet. : 

Q Did Mr. Tillman give you any estimate of his speed 

prior to tho impact? | 


A Me, Tillman? 


Q Yes, sir. Did he give an estinate of his speed 


prior to impact? 
A To the best of my recollection, I don't quite 


remember if he did, I am sure he mst have. I mist have 


} 
} 
! 
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asked him that sation. I came to the figure of threo miles, 
m hour. If he pave it to me, I don't recall. 

Q What was the firure? 

A I don't recall whether Mr, Tillman gave me the 
estimated speed. I came to the conclusion. I am sure I 
must have asked him, but I don't recall. 

Q What was tho speed limit in that area? 

A 25 miles an houre 

MUR. CANFIELD: I have no further questions of ths 
of Sicer.e 

MR. CASEY: May I see the notes of this accident? 

Did you nave an accident report, PD. something, and these 


were your loose notes? 


MR. CANPIELD: Mr. Casey has permitted me to have the 
officer identify those photographs if he can. 

TH COURT: All richt. 

MR. CANYIELD: They have been marked previously but 
not put in’ evidence, These were the two that Mr, Tillman 
could not identify yesterday. 

Tin COURT: Is his cross examination completed? 

CANFIELD: No, I am continuing my direct. lr. Casey 
has allowed me to have that, 
DIRECT EXAMINATION = Resumed 


BY MR. CANTIELD: 


A¥TFRNCON SESSION 
(2:00 o'clock, oe) 
THE COURT: Call the first witness, mleaser 
MR. CANPIELD: Call Officer Pulley, please. 
Thereupon | 
R. 0, PULLEY, 
Police Officer, was called as a witness on behalf of the 
Plaintiffs, and after having been first duly Sworn, was 
exanined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CANFIELD: 
Q Officer, wuld you give us your full neme, please? 
A Raymond Pulley. : 
TES COURT: How do you spell it? 
THR WITNESS: PeYaLeLeleY, 
BY MR, CALPISID : 
where are you employed? 
U.S. Park Police, | 
How long have you been so employed? 
Six years, ) 
Directing your attention to the year 196), did 
you hive occasion to investigate an accident which occurred 


in the park, involving one, Joseph Tilman? 


A Yes, I did. 


Q Do you remember the date of that accident? 


About whet time of day did that accident occur? 
Approximately 11:00 P.M. 
Q Officer when you responded to the scene of the 
accident what did you ob serve? 
A he yehicle that nad struck a light pole and 
mocked it down. 
o was that vehicle operated by Mr. Tillman? 
Yes, si It was a 1953 Chevrolet Four-Door Sedan. 
£ a light pole was it? Was 4t the 
metal that sets on 2 atand or wooden pole? 


Metal. 


Was the enbiza pole knocked over? 


“he entire poles 


“het vert of the car was it that struck this 


The risht front. 

Officer, did you question Mr. Tillman? 

Yes, I did. 

Did he explain to you how the accident occurred? 
ha Me said he wasn't sure, He said he came around 


curve and I believe he hit the curb. This caused him to 
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run of f the ne and hit the pole. 
Pid he respond directly to your questioning? 
Yos, sir. | 
Dic you ask him 1f he was hurt? 
Yose 
What did ho say? 
Said he wasn't. 


| 
Q Of course Mr, Tillman wasn't able to drive his 
car ayay from the scene? : 
A No, sir. 
Q Tow did he leave the scene? 
A I made arrangements to have him cakten from the 
scene. 
ty I didn't hear, 
A To she best of my recollection, I believe I 
took him to a phone and had his car removed. 
a) After that, was he released, officer? 
Yes, sire | 
To your knowledge, do you know how he got from 
where you took him to his home? | 


A No, sir. 


© ALL the time you wore with him, did he complain 


of eny injuries? | 


A No, sir. 


Q Dia you observe anything physie ally wrong with him? 


I have no further questions 
Counsel may cross exaninos 
Thank you, Your Honcre 

CROSS EXAMINATION 


CASEY: 


Officer, may I see your report on this accident, 


Yes, sire 
Is that all there is? 
Yes, sir, the same thing, roughly tho same thing. 
Q fficer, how long were you at the scene of the 
accident with Mr. Tillman that night? 
A I couldn't exactly tell you. TI had to wait for 


the VPCO to come and disconnect the cables and make 


the accident reporte I don't really remerber. — 


Q Was it necessary for you to put out flares? 
Yes, sir, with all the emergency equiprent. 
hai a tow truck and two police cars. 
Q Did Mr. Tillman say anything to yo about 
havin recently been in an accident? 
No, sir. 
About a month and seven days before? 
No, sir. 


‘Did he say anything about having been under the 


care of a doctor? 
A No, sir. 
Q Or having a bad back? 
No, sir. 
Seemed to move about in a normal fashion? 
So far as I know and can remember, yes, sir. 
Q He had been drinking. Had he not? 
A Yes, sir. 
Q What was Mr. Tillman's answer as at asked how 
fast he was soing just before the accident? 
A He said he was going approximately 25 to 30 


miles an hour, 


Q Did he tell you how fast he was going when he 


actually hit the post and knocked it over? 
A Yes, sir, He said he never hit the brakes but 

hit the post and stopped the car, 

Did he tell you the speed before the impact? 

The sams as prior to the impact. 

25 to 30? 

Yes, sir, 

Do you know how much damage was done to the car? 

Right side, the bumper, the grill work, which had 
been pushed back into the tire. He couldn't drive it, 
Q Deo you know whether or not the tie mas had been 


bent? 


13, th and L7, Your 


,on Ore 


TT COURT: They will be received in evicence. 
(The documents, marked Plaintiffs! 
Wxhibits Nos. 1, h, 5, 12, 13, U 


fl 
ne 


and 17 received in evidence.) 


IM, CANFIELD: May I call Mr. Phinney. 


Thereupon 
CLARUHCE L, PHINNEY 
on behalf of the plaintiffs, and 


after having been fi duly sworn, was examined and 


as follows: 
DIRECT UXAMUIATION 


MPIRID 3 
“ould you state your full name, please? 


Clarence Leonard Phinney. 


- 


wT: Give that name again. 


Clarence Leonard Phinney. 


Sem ce 
r o 
a ee) 


is your address? 


1251-58th Avenue, Bladensburg, Maryland. 


- 


Where are you employed, sir? 


D. C. Transit. 
Directing your attention to February 5, 196), 
were you employed by the D.C. Transit at that time? 


Yes, I was. 


Q On that occasion, February 5, 196l., wore you the 
overator of a vehicle which was involved in an accident at 
| 
Rhode Island Avenue and 10th Street, N.N.? 


A My vehicle didn't come in contact with Me. Tillman. 
| 
T hod an accident with Mr. Thomas. 


Q We was the vehicle immediately ahead of you and 


jomediately behind Mr. Tillman? 


A That is correct. 
Q Vour vehicle did make contact with a vehicle of 


ote 


| 
“r. Thomas. Is that correct? 


A Yes, sir. 
| 
What happened to the Thomas vehicle after you 
struck it? | 
A He accelerated and went across the street and hit 
Mr, Tillman. 


Q What portion of the Thomas vehicle struck Mr, Tille 


man's car? 


A fae front end of Mr. Thomast car hit the back 


end of lim. Tillman's car. 


Q Yow was it that as you were proceeding down 


Rhode Island Avenue, the front end of your bus happened to 


strike “Mr. Thomas? car? 


A I don't understand. 


low did the front of your bus strike the 
| 
rear of i'r. Thomas! car? 


Ruinin: along node Island Avenue, tnree veticles 
started up Lith Street and had a red lisht. At LOth the 
Light was green and f no spparent reason: ‘Mr, Tillman 
stopped his car just as he was entering the intersection, 

Shonas stopped his, and I didn't nave enough room for 
to stop. I just tapped the back end of Mr. Thomast 
@idn't do any damase at all. 


.% 


Struck the back end of Mr. Thomas! car? 


née show you what has been marked as Plaintiffs 


§ and 9 and ask you if you can identify the 


Thomast car, the red Valiant. 


Let me show you what has been marked as Plaintiffs! 


“xnibits Nos. 7 and 6, and ask you if you can identify 


tnaose photozraphs,. 


trat is ti, Tillman's car, 
show srou whet has been marked Plaintiffs! 
and ll and ask you if you can identify those, 
Yes, that was the bus I was driving. 
You will notice in Plaintiffs' Exhibit No. 10 
a lot of dirt and debris on the street. Do you 
know hoy: that mot there? 
A No, I acntt mow. 


Q You don't tnow? 


Did your bus stop in the position indicated? 
The only voason there could be cirt there, they 
nad been working on the street. That is why Mr. Tillman 


stopped. 1 was a hole in the middle of the street. 
| 
a Let ric show you No. 11. Does that reflect the 


=, 
i 


hole in the center of the street? 


it dcoes, 


t shows some substantial debris in beck of 


Isn't that the debris that was in the street from 
brilzing Mr. Thomas by the front of your bus? 
I<on’t inow. There was a lot of dirt in the 
“ i 
Look at this picture. What damage was done to 
your bus 4 result of the accident? : ; 
at all, 
about tho bumper? 


bumper? 


No damage to the bumper. 


“hese photographs do show damage 


your Dumper ? 


PPS gira EN RS pe i ee 
CON GYAVEUS el 


a% mornin approximately 


hvee hours. 


“ys 3 “ eck am eke 
@ Did you 2nspect the 


he front bumper of that bus 


before you got into Lhat bus that morning to see if there 


eny camage 21 


No, Sir, I didn't, 


when yo are a bus operator, you don't always 


same nuvchered bus? 


ve a different bus every time you go 


rAPALC. 


rou don?t tmow, My, Phinney, whether the 


Gone Lrom this accident or 


- 


seme other cause? 
Doimow she way we hit Mr. Thomas! car in the back 
stopped. I just tapped the back end of 


“seve wasn't enough force to cause any damace,. 
that mich damage or any damage to the 
she bus, then My, Thomas! back end of his 


practically ruined, 


fay did Mer. Thomas travel up fron the point 


it, wp until he came in contact with 


“illman's car. 


How far did the vehicle travel up from the 


moment wou, struck 


A 


iy. Thomas, up until he struck 


Five to ten foot, anywhere in tha% neighborhood. 
Die you notice Nr. Tillmants car beginning to 
slow down for this ditch or cut in the road? 
Te mace an abrupt stop. 
An abrupt stop? 
Yes, sir, 
Eow fast was Tir. Tillman goins before he made 
this abrupt stop? | 
A I would say in the vicinity of anywhere from 
ten to fifteen. Exactly I couldntt SEY, but I know the 
bus was going about 15 miles an hour because we started up 
fron the block before, from a dead stop from the traffic 
lirkkt. 
0 Mid honas' car make a turn on ‘Rhode Island 
> 
Avenuc from some other street? 
io, he was going east on Rhode Island Avenue, 


Are you certain of thet? 


“fe didn't make the turn from llth Street to go 


thode Island Avenue? 
No, he didn't, 
That is all, 


CROSS EXAMINATICN 


the impact tmocir 
Mp. Thomas? car? 
Actually is didn't kmock his car at all, 


cd up and Mr, Thomas was ready to 


stop, and I was tryin,; to bite the brakes to stop it. It 


it was like two pieces of metal coming 


that, As I stopped, he accelerated his car, 


28h 


mas, whet did the two cars do? 
Mr. Tillman continued to cross the intersection 


past the lisht, and ir, Thomas stopped approximately where 


WAS. 


. 


hp, ‘“‘homas ever pull past the intersection 
curb salon: the median divider? 

*% remember, to tell the truth, 
“hen tir, Tillman crossed the street, did he pull 
curb to the Left? 


ite was in the curb lane. This all happened in the 


Now Tar did the bus go after the impact? 
Didn't move, 


Yas the bua almost stopped when the impact 


oceurred with the Thomas car? 
A As I stated, if I had another instant, I would 
have no contact at all, | 
Q My, Tillman, I show you the rear of if, Thomas? 
red Valiant, It is Plaintiffs! txhibis No, 8. Does that 
picture show any damaze to the rear of ir, Thomas? car? 
A No, sir. 
ia) I show you the Exhibit No. 9, which is a picture 
o* the front of the Thomas car, that part of the Thorag 
car which was in contact with the Tillman car, Does that 
show any dame? 
A Actually is doesn't show any damage at all, only 
a little scrape over here on the right hand, and I would 
% was the left driver's side. | 
Driver's side of what? 
. 
ity. Thomas! car, 
Where was the scrape? 
Facing me, it was on the right, but ion the driver's 
of the car, | 
Vill you take my pen and make a circle around that 
scrape, which you say was the only damage to the Thomas car? 
Vas “hero any damage to the front of the bus? 


ny No, sir. 


Did Mr, Tillman complain of being injured on the 


scene, sittings here? 


mMIlinan didn't. Mee Thomas didn't, 
any passensers in 
»d what was dead headed x to the 
sarace., T had mado my trip downtown and was goin; back to 
the mare, mo rovenue soing back to the gara-e. 
had discharged your passengors and 


+ 


was headed back to the rarare? 


QEDIRECL BXAMTHATION 


SLD: 
lily, Phinney, were you present at all times when 
officers were talking with lie. Tillman? 
No, he micht have been, The officer was talking 
“Sliman in the bus whon maybe the inspector for the 


- 


Transit came alons, and I had to answer his questions. 


am 


There cold have been conversatio there which I didn't 


Yhove could have been some conversation that 
Tillman bad at the scene that you weren't aware of? 
Possibly. 


You mentioned, sir, when your bus made contact 


the rear of the Thomas car, it accelerated. Do you 


Tor a “act that itr. Thomas! foot was on the 


elerator at the time that you struck it in the roar? 


A Well, I could see his foot on tho accelerator, 
You could see. “ou are up high and you could see the scat 
brealt, 
Cc What seat break? 
A The seat of Mr, Thomast car. 
Q 
riding as 
Yes, sir. 
You could see fron your position that his foot 
actually hit the accelerator? 
That is righ", 
Q Did his foot hit the accelerator when his seat 
was breaking? | 
B Noy his foot hit the accelerator when the car 
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Do you tmow what caused his car to accelerate? 
By moving forward. 


It wasn’t from hitting your bus? 


— 
NOs 


Do you have any idea how mich your bus weighs? 


I haven't the slightest idea, 

Does it weigh as mach as an automobile? 

Pive or ten times as mech as an autonobile. 
The witness may be excused. | 


CANFIELM: Call Mrs. Tiliman. 


to dco certain 


Srainins 


anc tate certain tests? 


Tillman. 


Step down. 
Your ‘loner, I have two more items 


CANT TIELD $ 
expectancy 


One would be the life 


before my case is closed. 
and 


have tallod with Mr. Casey about, 


baink we can ocree that at ir. P4lImants age, he 
sxpentaney according to the Department 


) . 
2elt yearSe 


Certainly a year's life expectancy on the 


RD: 
Based on 65 years, that is correct, 


a traffic regulation, which I would like 


on 


MeO, vo 


ction 22A of the traffic 


objection, Your Honor. 
22A will be received. 


Section 33. 
objection, Your onor. 
Section 33. 

22A and 33? 


FORD $ 


"2, CATPIELD: Yes, sir, and 99(c). 


1% CASEY: Object to 99(c)}, Your Honor. 


the Court will sive you, Yo: will hear the arrune 

we have come back from the recess, and the argunent will be 
broken up so you will take a recess after the plaintirr 

has made his opening argument and the defendant's argument 

and the plaintiff's closing argunent will take vlace after 

the luncheon period. Woe will take a brief recess now. 

(Whereupon, 2 short recess was taken, after which the 
hearing resumed as follows: ) 

THA COUR: Now, we have arrived at the none of the 
case, ladies and gentlemen of the jury, where counsel on 
doth sides present their arguments to the jury. Counsel for 
the plaintiff opens. Counsel for the defendant nakes 
ansaweving argument and counsel for the plaintirr makes the 

sin= and the last argument. 

Yon ‘ave heard all the evidence and the testimony, but 

sase has moh Soo submitted to you. It wit not be 

ea te you until you have heard all the emguments 
a the instructions of the Court. 


for the plaintiff may proceed, 


MR, CAIPISID: May it please the Court and counsel, 


ladies anc sentlemen of the jury, we have had 23 Gays. You 
have seen everything that we have been able to develop in the 
You heve even seen a witness testify who was obviously 


pretty confused about what happened. TI am referring to 


k Mrs. Tillman, She ¢idn't look too good in the last rey 


ugh 2 Dp seat: she hes heard everything 
sone on, and yet she 1 Php) 
vemarkse which were obviously inconsistent with wha 
In fudcine this, bear in mind that wiat you should 
at those veonvle have told you, and what 
“nets and unon the factual documents which 
hospital records which show pretty much what 
asd getting supporting testimony, 
concerned, ha could have 
a complete stranger an 
his case, but’ you have seen no attempt 
persuade ma to disturb anything, to create 
* 
Smosphere thet is so. What you heard Mrs. Tillman 


evidence. 


Twill ask you to Gevote as much attention to this case, 


vo: Nave “card from Mr, Tillman, what you have 


from the doctors, because they are the koy witnesses 
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defendant will say it didn't have to do any more than 


Zt presented its own doctor. It did not have to 


him. It did not 


fhe fact 


‘o Lavor the case 
pany didn't put on eny more 
Ginn't have to. All the facits are before 


'e have Joseph Tillman, a man who has 


“hat happened? 


mau 


ra 


gone throush a second and third grade education, o 


I don't remember, and who --es 


fifth grade education, 


iuvelve? over his life span in several medicel problems, 
you think carefully about 
tinction! between each 


tr Sad wwe 
Lrourse upon 


syopblems were, because there is a dis 


and everyone. 
operated on as we Imow in tee Seal ie 


Le3 and Delt. I please for clarification refer to them 
as IL-2 and L=3, because those are the nerve roots, according 
Dr. Snence,and Tr. Johnson has told you L-2 and L-3 were 


4 
ie) 


involved back in 1950. Back in 1957 and 1958, when 


Sarfield Hospital again for traction, 


+ 
at 


flank and across what is known as 


thigh, 
of the jury, when I) asked 
at would control this area 


a) 
Gi2 


saié, "L=-3." area in which Dr. Villians 


Ck 


It isn't an area which was 


opernsed on back in 1950, 
the accident of 1961. It is a totally separate 


t area, because you have a separate and distinct 


“eve involved. 
What nerve is involved in 1964? That necessarily is 
Sel nerve root or the LeS nerve root. That nerve root was 
above and below the disk which was removed by Dr. Sponce, 
what did Dr. “pence testify to as well as Dr. Johnsen? 
Spence said that he had pain in the outer portion of his 
It wont dow the back of his leg and the calf, and he 
in both legs. It seemed to move about Sometimes, 
in one leg and sometimes in another. 
nerve root was involved? Dr. Spence said that 
Sel nerve root was involved and the LeS nerve root was 
involved. This was the area of the 1950 anc the area of 
the L957. Dr. Johnson said, "There are three nerve roots 
that conld have been involved, Le, LeS and S-l. Le5 is 
nos the nerve root that was involved in 1950, and wasn't 
rve root Seroinee in 1957 and 1958, 
Le-5 and Sel. When Dr. Spence did 
wolograa in 196h., he found no defect whatsoever at Leh. 
he oporated, the only herniated disk was that between 
Lel) is not involved, e are 
5 and S-l, two separate and distinct nerve 
roots from 195, 1957 and 1950, 
» if the areas of the complaints are in 
Tact different, then it is your job to decide what caused 


these nerve roots to become involved. 


) 
nis. We have three aceidonts in the 
approximately four or four and oneehal? months. 
One of which, lr. Tillman did not even recall and in his 
statenent it was so minor no camaze was done. 
recall it until the police report was show tb him just 
yesterday morning. 


The accident o* ilarch he was asked about, as well as 


po 


the accident of Webruar 196. When he rave) his deposition 
To § 
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and “'r. Casey asked iim about accidents, he candidly told 


us. He did not mention the March accident, because he assumed 


the question we were asking was what accidents have you been 


i volved in that you were injured, Remember, you are not 


Cealing with a man who has a college education. You are 


not dealing with the most brillzant man whoever walked 
the strects, and I am not conderming my client. 

Shortly after this, as the evidence reflected to you, 
“ry. “illman and I, because T wasn't at that deposition, had 
® conference snd we reviewed this deposition and at that 
time the corrections to the deposition were made and sent 
immediately within six weeks, to Mr. Casey, to advise him of 
this accident, so he has been on notice of ib. It isn't 

ins that Mr, Tillman tried to hide from counsel, If 

he tricd to hide anything from counsel, it was the November 
accident of 1963, He didn't even remember. Sven 


“es. Tillman, even though she said she remembered accidents, 


in 1963, the one 
ssn't have any recollection of 
we in Tact talking about it, 
ivinued causes of this man's troubles today. I don't 
-hink so. 
you nave seen in the law whet is called a 
raised, “verything possible has been raiscd 
case, has been raised to show that Nr, Tillmants 
aave been coused by something, by accidents, Livting 
pain, moving a ladder, or picking up a child, 
fovember, ‘arch, 196, but never “ebruary, 194). 


. 


very other reason has been suggested to you but the 


bus accident as be'n:: the cause of his problems, 


hat Goes the evidence reflect? In November, 
been seen in the past by Dr. Lorton. le 
nad oceasion to treat him for a back condition, 
no Sestimony that Mr, Tillman saw any doctor from 


up so the present time or that he attempted to 


seciny a Coctor, because he knew in November, 1953 


‘us was going to nim him in February, 196). This 
2 Listle ridiculous. 
™ ‘arch, i: February, 1964, he was involved in a bus 
and he sees a doctor the very next day, and he 


of pain, and the Coctor examined him, and what does 


Ne finds there is limitation in motion in bending 
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Ove this is the help and Le5 area, Sms in t the L-2 and 
Te3 area because you bend at Lely ana L-&. 

Ne folt slight spask the muscles 
vas there. That was pre immediately i ; this 
accident. Obvic 10} an injury. le wasn't a hypo- 
chondriac at ; o make sonethine Like this 
happen for the doctor just over night. Hypochondriasis 
is smicthing, omotionel, something thot isn't there, but this 
was theve and the doctor continued to treat him, and he 
continued to complain of pain in his log, arid the coctor 
saw him last on March Ijth, two cays after the March 


acclient. What did he do on that occasion? We examined 


him, like on every occasion. He found no change in his 


physical co: dition and symptoms. 
2nd to March 1th, don't you think if 

accident in March, there wonle be some 

Coctor o see? Again, Mr. Tillman would have 


the smartest men in the world if he were 


‘ Poe 


‘o the officer, "No, I am not coins to be hurt 


Tam hurt, thot is soinge to affect the outcome 


In “arch, he dic not know he had a disk, He ‘mew he 


pains in his legs. He had to be an awful snart man 


. 


on the night of the accident, and had been doing a little 


inkins and had presence of mind to say to the officer, 


Little unusual if 


Co ntter March Wth? He returned to work. 


worked Por “bree weeks, and ultimately 
wny to the clinic and was seen at the 
swO occasions before he went to Dr. Spance on one 
r. Johnson said he exan 
aver th 
and he admitted that was a 
surolosical s! » bus he tried to fimapress upon soa 
veally wasn's anyth'ne wrong with Mr. Tillman, There wasn't 
anything there, anything neurological there in May llth, 
an? lay 18th, but <oodness gracious when a nyelosram was 
was a herniated 
it was romoved by Dr, Spence, and 


able and he was seved up, and he 


now, and following that, he 


rather well, Im ract, both doctors have told you 


‘ood recovery from this type of operation, 


isn't tho first disk he has Lost. This 


judgment of this case, as you coe back 
Tro: the jury room, really feel that his probleas are 


shat ster. fron March and November? Do you feel that: 


novething that preceded shis accident? Let us 

vsider that a moment. ‘Sack in 1957, a myelogra: was 
performed upon iir, Tillman, and it showed defects at two 
spaces, Lel, and L=S. You remember Dr. Johnson cozmented 
upon this and indicated it was very important. There wos 
a defect at Lek and a lesser defect at L-5. ‘Dr. Johnson 
indicated that quite often these problems one resolve 
themselves if the patient is treated conservatively, and 
oG that time he was. Ie was put in traction and in two 
weeks time, in 1958, he was released from the hospital. 

not return to a doctor in February, 1959. 

Shortly al the end of 1958, he returned and dot a 
prescription for a back support, but wasn't treated. He 
wasn't exomined apparently, but just this prescription tiven 

him. 


time up to 196), there were no records of 
back srouble with this man, He has testified he did not 
srouble with his back up to 196k. What happened 


According to what Dr. Johnson here put 


records of 1957, obviously they resolved themselves, 


then certainly did, Leh, because when Dr. Spence 
ned his myelogram in 1964, there wasn't any defect 
at Leh. That one was completely fone. The lesser defect 


that may have been there, Nobody can!tell us for 


tt, however, observed vy Pr. Spence, f 


at LeS, not 2 lesser defect. 
the refo} are Sree to assume and you may make 
rvidonce, as ma ay 4 reasonable 
Foundation that either th : ¢ in S sappe ared 

entirely and the larse defect which came on in 196, wore 

shins, or you may assume further that the 
present in 196h, but because of an 

insnlt to the st : % was caused to rupture and becorie 

was in fact that Pr. Johnson 
the re mist have been a insult to 


to erupt. What was that insult? Was it the 


may 
a 


accident of November? Was it the accident of February, 
accident of March, or lifting a bucket of paint, 
carryvine a lad » picking up a ball or lifting up a child? 
smoke screen I referred to before, 
lieve So <o on? What caused this disk to erupt? 
ements of Dr. Lofton that he found 
nothings objectively wrong with Mr, Tillman in Washington, 
on thourhi his condition remained.the same, even though 
diathermia. If he got worse, he should so to 
Me did mo to the clinic in May, end he md this 
reriovec in June. 
You have no testimony, no evicence he saw a doctor in 


1963, ov “has he was hurt in that accident, no evidence or 


excepts Dr. Lofton 
of arch at iw: i he made no complaint 
any new injury or uentioned the fact he "ae involved 
I% wasn't even sicnificant so far as 
rned, unless, as IT told you, he wes crafti 
shinking ahead from the time. I better not mention 
so Dr, Lofton becauso he is going to have to 
court and tostity in my case, and if he cams into Court, 


+r 


he would have +t a. I told him about another! accident. 


Theat would affect my case. | 
Lacies and gentlemen of the jury, that just didn't 
a 


hanpen. I think on the tasis of what evidence you have, 


t the problems in 196 are not in fact 


the problems of 1957 or 1958, nor to his problems 


He has a bad spine, no question 
he has two disks missing in 196h 
no% the defendant mst take his plaintirr 


“inds him, If the man had a bad spine, and it 


taro worse by this accident, all of his problems today 


ave this way because of that accident, the 
defendant is resnonsible, and nobody else. | 
If you have a bad vascular problem or cireulation problen 
in your leg and somebody throws a rock at you and hits you 


in the les, and thoy do it deliberately or negligently 


that occasions sove thrombosis to congeal or a blood clot . 


and you lose your les, he 
responsible “or th ss of thas leg, even though you 
a bad leg to s t wit You di t hi to lose it. 
“Ye had a bad back before, y have to have those 

operations the doctors have testified to. Me could have 

all the rest of s life without having to have an 
operation. Doctors sa e misht have had an operation. 

pure speculation. The Judge will tell you, you 
can?t go on speculasion. You have to so on the evidence 


ainress at this point and telk briefly about 


oy 


Vou have heard Mr. Phinney testify that this w 

accident, but you have also heard the doctor say 

no relationship between the amount of camayse 

this, which can result even though 
"illman ts one was damaced. $750.00 worth or 32,000.00 

worth, it wouldn't make any difference. fie still could 
nove a disk because his back was thrown back and forth like 
this, and when you realize you have these little sponges. 
there Little Coughnuts, these little washers in your 
vertebrae, and pressure is put upon them and pressure is 


put on one and by severe jolts, and he was thrown forward 


an’ he struck the pelvis of his body on the steering wheel 


on impact, but bear in mind the impact on the Thomas 


vel:icle was very slight, so slight it didn't do any damage, 


becaus 6 
‘ast he threw tho seat off the track 
Tillman car SO feet, and Mr. Stier said 
car stopped wiere it was hit by the Thomas 
ariinor impact ref: ur. Phinney? 
The transit company has not said that My. Tillman 
responsible for hic ow injuries. They have not cone in 
anc accused o° Coin; anything wrong, but they haventt 
you anc candidly admitted their aes soofred. 
the rear of the Thomas car, Tie admitted he 


enough cistance to stop his bus. 
The police officer testified he was looking in his 
nirror and stopped. Has the transit company come in and 


sig Shs 4 r fault, but they said that they don't 


think that’ the plaintiff's suffering is a result of this 


* 


accident. They say it didn't come from this accident, 
anc even “ore important, they have embarrassed Mr. Tillman 


cr 


saying he had his permit to drive suspended and revoked 
196l., i: Vebruary. 
“ow, wrat is the reason for bringing that in? Well, 
‘Oins, to be argued that since he didn't nave a permit, 
wasn't supposed to drive his car, and that is the reason 
he cidn't work, but really what is the other reason for 
it? They have done what they could, the erenese company, 


Go snake “im look bad, and if in fact you find that the 


is allowed to recover c 


inka becanse of that accident, every- 
i arthritis before this accident, 


has iS worse now, if it has been 


agaravated because of this accident, he is entitled to 


recover for thet hor ent 


tly, it wasn't bothering him before 
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ident, beca:se nobocy has eny record of any 


complaints and 


ts and the transit company hasn't broucht anybody 


to say he was bein: trented for arthritis There is 


we 


nothing in these records of 1957, 1958, 1959, and 1962 


i c ape 
2 Say bist 


ne being trested for arthritis, but 


v. vcehnson vould have you believe that this is true. 


Maybe he does have sone arthritis today, and 


” 


IP you believe that it 


necicent, he ntitled to recover. He is ontitled +t 


rncover $1720.00. T% up to $1746.00. =X think there WETO y 


i con't tmow how many visits, but I think that was the 


dectorts bi1lL, fe has $422.00 from the hospital center, 


tone whabh he conld on that. Ne has peeled it down 
Ye has a dill for %6).00 from Dr, Lofton. Ue 
“All when he was sent to Dr, Anagnos of 7100.00, 


£25.00 of that har been paid. 


There are no bills presented to you for prescriptions, 


but yen inve heard the testimony that he has had to have 


“ills, ha@ te pay bills. In the light of the other damages, 


nese are really very inconsequential, so no effort is being 
nade to add to the velance, 

support thot was prescribed by Dr. 

wes 730,00. There is no bill for anythins: obher than thease 
with the final exception of his lost time, That is a 
critical area, becavse it is diffieult to give you an 


me 


actuel “avure on it, but it isn't so difficult that vou 
? 2 


can't firure out what it cones to, 


he was making approximately 52.00 or 


22650 an hour, and ifr, Haines on occasion paid hin $3.00 


' Te 
AM OU. eli. 


he were making $2.00 an hour, five days a week 


Tor an eichtehour day, he would make $16.00 ahd for five 


days a week, “90,00. if he worled another half day a week, 
ne would be makings 96,00 a week. If he were meking $2.50, 
R 


iG uonid soo te around $110.00, and if he were working 


‘ 


for $3.90, it weld come out to $120.00, 130 somethin: 
| 
| 


vicinity. 


Pad 


Now, he has testified he was able to work five or 
honors a day, so:.etimes less and sometimes more. 


Dr. “pence lias testified he can do fifty percent of licht 


construcsior work, but if he had to do heavy work, he 


wonid be 75 percent disabled for thet type of worl. 


Consequently, if vou take the minirnum figure, the 32.00 


“Leware, he Loses. ie loses six hours a day on the averace, 


an aver apeée 


53-09, loscs °6.00, and you smltiply shat 


Tive and a half day week, and before lon: you 
ronnin: over a 52 week year. A week off for 
holidays, you will rom somewhere around °%21200.00 or $1500.00 
112 lose because of this accident. 
Would Your Jioner ~ive me two nore minutes? Immediately 
she accident, he was off for certain periods of 
tiie, and we'can compute these thinces. Take the Tisrure of 
“98.00 a week, lowest figure of 2,00 an hour, and fisure 
that out for the first four weeks. he lost that time, and 
unt) three weeks, he went back, and he was off up 
Setobver 9, 196, and there is a suostanticl number of 
naxrbe '29 or 30 weeks in that poriod of time that hoe 


in that time, from Octoher 9th. 
‘ons back to work for a time, and he is off until 
basically he lost most of the year, and 


“ire oub roughly twoethirds of a year, so if 


ierme out what his total income for a year was at 


or $2.0 an hour, you can give or take a few hours, bus | 


averare, it is a pretty good way to approach it. 
this point, ladies and gentlemen of the jury, I 
have reached the end of my first remarics. I have an 
opnorianity to cone back after Mr. Casey speaks to you. 


fe speaks to you after lunch, I will see you again for 
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Casey speaks to you 


_ I only wish 


‘iy 
raat 


".Steen “minutes att: 
one further comment. It is our 


ad 


this point to 
posit that those injuries were the fault of the D.c. 
Transit Company in tho accident of February, 
Ladies and gentlemen of the jury, we will 


Mt Coa 
1 ut tt 


take our customary noon have heard oll 

tha ovidence, and you have heard part of uegument. You 
| 

have heard the first argument of the plaintiff. You have 


now 


not heard all the arsuments. You haven't heard the 
instructions siven to you by the Court. 
will not be submitted to you until you have 


“he case 
heard all the arvuments and instrmctions that the Court 


ivL <tve you, so bear in mind it is your duty to try this 


care golely on tho testimony of the witnesses undor cath 
| 


ané upon all the evidence and the instructions given to you 


the Court and nothings else, 
iscuss this case among yourselves, or with 


by 
Qo not disc 
enyone, or allow anyone to talk to you about this case, 
\ 


Court stbands recessed until 1:45. 


This 
(whereupon, at 12:30 ofclock, P.M., the hearing was 


recessed, to reconvene at 1:45 o'clock, P.M.) 


you, Your Honor, and 


tip. Casey, 
thank you. Ladies 


ion to you ori:: ‘irs. Tillman. 
important to Nas a claim in 


services and society of her husband. If you 
aat 


o 


the defendant is 


responsible for Mr, Tillmants 
present complaints, his operation and his troubles, as 
TOW 


ave heard ther enunerated during the course of the 


trial, she is entitled to be compensated for anythin<s sho 
has lost ¢ 


irtue of his condition. 


If he wasn't the same man ne 


was before the accident, 
he same things as he did before the 
not a ood companion to be with, or the 


‘tan she would Like to be in the house with, 


severe, denending on your relationsnhi with your 
. 9 By ? y 5 


They have been together many years. He isa 
twilight of years, and one approaching: that, they 
entitled to companionship. I am not talking about 
writal relations. I am only talking about a husbane and 


7d 


companionship, 
My 


mi LEVIS 


is also another factor in the case which will be 
commented on by His Fonor, 


His Honor has indicated I can 
read to you the traffic regulations. 


In the case upon which 


we rely, Section 22A states as follows: "No person shall 


Sreot or highway st a c sreater 

than reasonable and vrudent under the condi tidn and 
having resard for the actual and votential ope aoe then 
existing. In every event, speed will be so Contorled 
as necessary to avoid colliding with person, yonicle or 
othar conveyances in tho highway, and it is the duty of all 
yergons to use due care. The driver of the vehicle 
shall not follow another vohicle more closely than TOnsoneDien 
and prmident, having due rerard for the speed of such 
voiicles an?’ the traffic upon and the condition or the 

finally, Section 99C, which is once as the 


‘ull time anc attention section and very briefly yeads 
"An operator shall in operating a vehicle, give full tine 
attention to the operation of the same." 
Ladies and sentlemen of the jury, one oohen thing 
At this time we did not tate about pain 
fering, That is the most crucial aspect of course 
Oo; any injury, pain and suffering, There will be an 
opvoramity to comment more upon this, but bear in mine 
the nature of the injuries Mr, Tillman has received, ane 
whieticr you, yourself, would go through these injuries. 


if you were in pain, would it not inconvenience you, 


disturb you and be of some discomfort to you?) ‘ould it not 


bs excruciating to you? What would it be worth to go throuch | 


the pain and suffering on a day to day basis all the rest of 


second statement made by counsel for 
recsarded as anything other than 
part of fa gurment wh the plaintiff has already made, 
and will again make at the close. In other words, no 
enphasis is’ intendee upon any part of any instruction or 


any argument that is made out of the ordinary context. It 
ell part of the arcunent, and the Court will consider it 
sade by you’ as part of the argument on both sides. Counsel 
for the defendant may proceed with his argument. 

MR. CASEY: lay it please the Court, ladies and sentlemen 
of the jury, just as at the time when we made opening 
statevents in this case, what we have to say in the course 


“:cs0 final arguaents or submissions are not evidence. 


attomeys are not witnesses. You are not persons on the 


accident happened. We are not doctors, so 


fact, the fact also being we are not under 
oabh ane not subject to cross examination, 
‘hat the attorneys have to say to you at this time 
shonicn?s be considered by you as proof or disproof of any 
is vertinent to your consideration whem the 
4s finally given to you for decision. What we do at 
this time, members of the jury, is simply to comment to you 


on what the evidence has been and suggest to you what we 


believe is a logical approach to the evidence, an approach 


that we believe sucgests iteelf as a reasonable analysis 
of all that you have heard during the past two days. 

We appeal at this time, ladies and gentlemen of the 
jury, %o your cormonsense, in addition to your recollection 

| 

o* the evidence and your understanding of the lew as the 
Court will sive to you. You will take a third and perhaps 
equally useful tour to the jury room when you come to the 
business of decidin:; Just where your verdict should be in 
this case, That is your commonsense, your collective 
Lifetimes in determining wnat is likely and what is far 
fetched. ‘hat is probable and what is highly improbable. 
Is one side of this case a tall tale and the other a 


roasonable approach to the lawsuit? 


This we Ceternine perhaps best by your belief in 


seeing whet people are really doing. You understand, as 

a result of seeing things in your collective litetines, of 

what is a highly improbable set of facts. : 
As I talk to you ahont the evidence that has com to 

your attontion, I think it is only fair for you to keep 

in wind thes I am not paid simply to attend this trial 

| and to participate as so many others are in the trial 

in an entirely impartial manner, On the contrary, as you 

imow, it is my duty to do everything that I can within the 

confines of legal ethics and simple fairness to obtain the 


| 
most favorable possible result for my client. For that 
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ladies anc s;cntlenmen of the jury, I think ycx should 
n mind Sint every word I say in this summation, 
id with the hope o2 convincing you thot you should reach 
favorable to the transit company, and 
fer that reason I believe and su-gest to you that my word 
should be heard br you with a generous measure of suspicion, 
heard by you with a suspicious mind. If what I 
you is not consistent with what the evidence was, 
or if what I say to yor is illogical, it doesn't make sense. 
T sucgest to you that you review it, and on the other hand, 
the extent that what I have to say is the way you remember 
the evidence, or if on the other hand what I say makes 
sose to you, seers to be commonsense, seems to be 
reasonable, I ask you to accept it. 


For instance, would it be logical to you? Would it 


" 
“nica sence? ‘onld it be your recollection of tho evicence 


if I were to suggest to you at this time that the facts 
OE Rens EE Pee cee is GER ot Se 
transit company? If I argued to you this afternoon that 
this accident was not the fault of Mr. Phinney, driving 
the transit company bus, as its agent, would that again be 
consistent with the facts? That he was the third vehicle 
first one to have a collision and following 


his collision with ir, Thomas! red Valiant, the Valiant 


struck the rear of itr, Tillman's car, I rather guess if I 
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arzed that point on you, I would be wasting +s time, because 
you renenber what tho testimony was as to noe the 
accident happened, and doubtless your commonsense requires 
Veena 

you to conclude that “'r, Tillman was at Sault because he | 
was at fault. The transit compeny is liable to the plaintiffs 
in this case, I won't insult your intellicence by urging 
that position, | 

What I would like to tall to you about is what if any 


2 2 


injury was sustained by the plaintiffs as a result of 


| 
| 


the conceded fault of the operator of the bus, Just wheat 

Gces the evidence require by way of a conelusion as to 

whether or not that has caused an injury to the plaintiff, 

anc to start with, we know that the accident cause property 

caxaase to lMr., Tillman in the amount of 865.17. Wasntt 

tont the testimony as to the lowest estimate to repair the 

“ Dibt ar tere 

car, anc even thoush Mr, Phinney didn't pay to have the car 

repaired, he certainly implfed to what the cost of repair 

would have been because of the need for repair or the damage 

to the car, 

The license plate cuard is something that was caused 

‘1 - by the fault of the defendant, and certainly if a party 

is in any kind of an accident, when they are no longer 

twelve years old or a9 member of, I won't say the Redskins, 

a merber o a more successful football tean, they are 


certainly entitled to co, are they not, to their doctor 
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So determine whether they have been hurt or not or determine 
that some care by the doctor should be administered, 

Or courso, the claim here foes well beyond that, and 
isn't it really the sreat quostion that will be submitted 
so you, ladies and fentlanen of the jury, whether or not 
the claim beyond the damage to the bracket around the 

fon plate, li:ense plate and a visit to Pr. Lofton 
is really a bona fide valid claim that will convince a 
jury that the claim is valid and that therefore compensation 

5 ts required under the law. 

It may be the impression in many places in this 
country, if one reads the newspapers and magazine articles, 
shah all that is necessary for one to do to achieve a 
hansome aware fron a jury is to be the victim of some kind 
o° @isease, Gisatility, or injury, no matter what it is. 
Blame it on a corporation. hopefully a large corporation, 
pester than that, a money making corporation, and best of 
all, somebody in the business of runniy a transit systen, 
ovobebly the second most unpopular man in town, second only 
to the weather man. 

I believe, ladies and gentlemen of the jury, you 
will not *ind thet to be the fact in the District of 
Columbia. I believe in your experience in serving on a 


District, you will find that juries are able 


| 
| 


and do put aside the natural inclinations of all human ai 
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to understand better the position of another human being 
than they do the position of a corporation, and particularly | 
a corporation like the transit company. I aie to you 
that the business you are about to undertake in deci.ding 
this case requires the same cool, calculating, logical 
dispationate, serious frame of mind that you present to 
any other important decision in your lives, monnen to take 
a job or quit a job, whether to rent an apartment or rent 
a house, whe ther to buy a house or sell a houses because 
ladies and sentlemen of the jury, the administration of 
Justice is not the administration ori sympathy or misery, 
but it is just for the administration of justice, because 
when a jury awards a verdict, a sum of money in one of these 
cases, they don't create a dime. They don't make any money 
to tive to one side. What they do is determine that 
“oney should Delain from one table in a court room and put 
on the other, out of one pocket, no matter how deep, and put 


in the other, 


Perhaps it is for that reason that you will soon 


learn thot under the law, it is not enough for a plaintiff 
to say you have injured m, and as a result of injuring me, 
you must pay me for the injury. What you will learn, ladies 
and sentlemen of the jury, or what you will Raa Cae 

when the court instructs you on th doctrine of burden of 


proof, which is all that this case is about, perheps, the 


only you have injured me and you 
must also pay me for it. He mst 
I can prove it." 
I believe the Court will instruct you with respect 
to the doctrine of burden of proof which will play such an 
importent role in this case, that the plaintiff mst prove 
his claim of injury. You have heard about by a fair pre- 


ponderance of the evidence, That is perheps to say the 


plaintiff must comonstrate that it is more probable that 


the injurv he claims to have sustained was ceused by the 
accident of February 5S, 196). 

If the plaintiff has produced evidence of greater 
weicht than the rest of the ovidence in the case, that his 
injury was the result of the accident of February 5, 196h, 

“ you had in your mind a belence scale, the evidence 
or; the one tray Cesieect to the plaintiff will go down and 
have treater weicht and make it seem more probable tkan 
improbable that the Daieee aratatiee as a result of that 
accident. There is more weight in the evidence to say, 
yes, that injury was caused by the accident. 

Of course if you put the evidence produced by both 
sides in theicase in a tray and the defendants evidence 
had greater weicht, that is, the probabilities were that 


the injuries were not caused by that accident, then the 


Gefendant would not be liable to the plaintiff for the 


“act of the doctrine, of the doctrino of burden of 
proof, is this. I think you will find that what in your 
mind's eye all the evicence indicated that the injury was 


caused by the accident, but put in this tray for the plaintif. 


and it comes from it all the inferences you can draw and 


all the evidence tending to show the injury did not occur, 
the surgery in 196), in this tray and those trays stood even. 
It was as much as to say the accident did cause the injury 
as to say, no, it did not cause the injury. The trays 
would be evenly balanced. 

The plaintiff would not have carried the burden of 
proof, of producing the most convincing evidence whether 
the injury was caused by the accident. The plaintiff has 
not borne the burden of proof. ‘The defendant denies and 
in denying the turden of proof, the defendant's witness, 
the defendant is not liable for the injury claimed by the 
plaintiff. 

What should appear to you, there is much to say and 
really not much as to what caused the accident, There is 
really not any convincing proof before you. There are 
really so many possibilities to what caused that accident, 
Was it a SEO S SS condition? Was it SORES that 
happened at work? There really isn't mich more weight on 


one side than the other. Again, the plaintiff would have 
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failed to bear the burden of proof and is not entitled to be 
paid for the injury hc claimed in this accident. 5 

What is the injury? What is the background? We have 
211 come to understand what the real question is before you 
in the jury room. ‘“e have learned that there are five 
bones in the spine, the lumbar spine between the bottom rib 
and the top of the pelvis, five, that allow you to bend when 
rou 0 to pick up your socks in the morning. 

Between each of these is the disk, hard on the outside, 
cartilage on the outside, and jelly, nucleus pulposus, on 
the inside, and does a good job. We have learned it is held 
in place by a longitudinal lisament., The whole mechanism 
has been cescribed by Dr. Spence, as likened to the casing 
of a tire. ‘While the tire casing is intact, the tire is 
healthy. The disk which is likened to it, is also healthy. 

should there becoue a weakening in the tire's casing, 
a bulge, a weak spot, typical bulges on a tire, that bulge | 
does not cause any sy:iptoms until the bulge presses on a | 

Then you are likely to have numbness in the ares | 
served Sy that nerve root. Then when the casing blows, the 
area in the casing of the tire, cuts the disk, the casing 
of the disk, which can press on the nerve root. You have 
got pain in the leg served by that nerve root, whether it 
was the risht side or the left side. There is no pain until 


t hits the nerve root and then pain is in the area served 


| 
| 
' 
| 
i 
} 


by that nerve meee 

You have also learned that this mechanism in our 
spine, like the rubber tire, the automobile tire, is capable 
of degenerating. That is over the years, with years of 
use like a tire on your car, it can become weaker, so that 
almost anything can cause it to burst. The slightest 
touch on a curb, a kick on it, will cause it to burst, 

In the case of a disk twist on a clothes pin, picking 
up a child, or just twisting, or something more severe, 

| 

& rear end collision in an automobile, a blow, some thing 
of that kind, it may be a major force. It may be a minor 
force, and because there is no symptom until the nerve root 
is touched, whatever caused the rupture is frequently 
according to both neurosurgeons, some little thing in the 
past that the patient doesn't even remember and will simply 
say, "The pain started. I don't remember anything 
particularly that I did." What happened, any accident, 
any lifting, any blow at the time the pain started. It 


\ 
just came on. 


_ and they will say, "Just as soon as I did thus and so, I had- 
a pain in the back of the leg." Sometimes there is a 


delay in the time causing the bursting. They will remember 


! 
j 
| 
{ 
He said in other cases the Symptoms may be quicker, | 
t 
' 
| 


some time, maybe a week or a month before they picked up 


a heavy weight, or they were hit, or some other experience | 


Ghat they can recall and sussosted to the doctor that 


is perhaps the ovent that brousht this about. 

What caused the rupture in this case? Was this a 
casing that was sturdy and would reauire a large blow? 
very heavy lifting, some memorable event to bring it on? 
What was tho health of the casing in this lumbar spine? 
What do we know about thet? We know that in 1950, fourteen 
years before the accident in question, Mr. Tillman went to 
& neurosurgeon by the name of Jonathan Williams. He told 
him at thas time he had back pain and pain in the left leg. 
It hac been going on for sometime, and it had become worse. 

He did not at that time have any history, did he, of 
haviny been in an automobile accident, of having twisted 
on a clothes pin, picking up ea pail of heavy paint, lifting 
a child out of a crib? He sinply without any event to 
recall, any pecident to coincide, justi presented himself 
with the story that the symptoms had started. 

A examination of those five disks in the lumbar spine 
by Dr. Williams, showed that the casing wes such that two 
of the five in 1950 had tmurst, and an operation in 1950 
followed, Tr, Williams removed two of the five, 

hedies and gentlenen of the jury, think back on both 
neurosurgeons! testimony, the fact that two of the five had 
been removed in 1950, away back then, that already the 


process described by Dr. Johnson, this degenerative process 


was well underway, ‘Two of the five had already burst, and 
share hadn't been any bis accident to cause then to burst, 

no automobile accident, no heavy lifting, no fell. They 
burst. Without enoush force having been applied for the 
patient to even remember anything that might have caused 

them to burst, and remonber if you will, ladies and gentlemen! 
of the jury, that not only two completely gone in 1950 on the} 
left side, but the sketch in the hospital record and 

Dr. Williams! note indicates that already there was evidence | 
of bulging on the very disk involved in this accident, 

the one that serves, and he made a drawing of at, this 


area of the risht leg at Sel, 

There were symptons and hypotheses suggest ing not only 
had two already fone on mene left, but there were right 
symptoms attributable to the sane. level, to the same disk 
that was involved in Dr. Spence's Surgery « You know that 
that back was troublesome for a period; that a back brace 
was requtrean Seven years went by after 1950, until it 
became evident there was a hospitalization required, and a 
period of two weeks in the hospital where traction was 
applied to stretch out these vertebrae, and give the disks 
more room to heal, Noein with the pressure oft of then, 
they would retract into their open space. 


Following that in 1958, there are more symptoms and then | 


seven years later, 1957 to 194), again a seven~year interval | 


In May, May 11th or lay 18, 1964, Mr. Tillman presented 
himself with symptoms to Dr. Spence, particularly after the 
myelopram was done, shat another disk hed burst, anc again 
mo type of operation, a laminectomy was performed, i 
rd’ disk was removed, This we ell know. | 
the disk, that is going to be before you. | 
What caused! it to burst? Remembering that almost anything | 
can do it, lifting a baby, a can of paint, or twisting | 
on a clothes pin, what caused that to burst? Was it the | 
aceidens of “ebruary Sth? 
Cen the, or have the plaintiffs proved by a preponderance 
>of the ovidence that that disk had burst because of what | 
happened on February 5, 1%}, and not due to any trivial 
incidens and not duo to any accident, which we know, and. 
not due to any of the heavy work that Mr. Tillman had been 
oing over a we ton of years, ond Mr. Tildman has testified 
that the syptems first came on shortly after the accident 


of February Sth. 


and pain into the right leg. Dr. Lofton was giving him 
heat for the neck and tho back, et cetera, deep heat, the 
@iathermia and then on March Ujth, and actually he said on 
April 18th; but the last visit was March ljth. Dr. Loffon's 


records disclose that he discharged hin, and that his 


| 

H 

| 

| 

| 

| 

. | 
Remember what the symptoms wore, that low back pain 
| 

| 

} 

| 

| 

| 

| 


opinion at that time, and that is based on the last time he 
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saw Mr. Tillman was that the prognosis was 00d for full 
VYOCOVELY 

Now, Mr. Tillman says that at that time, the last 
visit of March lth, things were going badly for him, 
There was real evidence of some kind of a disk or serious 
back condition, and that Dr. Lofton therefore said, "You 
better go to the clinic, in one of the big hospitals, 
anc have a specialist see you." Dr. Lofton's! records 
contain nothing like that. He Looked all through them, and 
the last entry was discharged. His patient said Dr. Lofton 
said, "Go to a clinic end a hospital and have a specialist," 
Dr. Lofton, so far as sound admission, he is See his best 

to this. Yes, Mr, Tillman is right. I did 

tell him to so to a clinic in a hospital where he could 
See a neurosurgeon because things were going badly by 
March lth, ; | | 

Doe you really believe Dr, Lofton, after Te years, had 
no rocord in the file, never having seen Mr, Tillman again 
except in 1966 for nervousness, when he zave him a librium 
sedative, really believes he said that, or was told that 
was the last instruction by him, and Mr. Tillman said, 
"Go bo sec a apecialist.” Dr. Lofton, a fantly physician, 
said, "Doubtless I said this. You are to go toa clinic, 

things are going bad for you. It looks like it might 


serious condition." 


’ that -rere the case, the back was in trouble, 
veal difficulty, and was the real reason Mr. Tillman 
working? No, sir, Mr. Tillman isn't any stranger to 
doctors, hospitals and clinics. 
Don't you think? Isntt it logical? Doesn't it make 
that: by March Ith, at the end of March in those two 
weeks, altogether the 17 days he would have sot to one of 
shose clinics throuch hospitals all over the city? He 
those are. Don't you think that in two weeks 
he could have gone to a clinic about this worsened back 
condition, but we Imow that he did not so to a clinic 
about somethin in relation to worsened pain in two weeks? 
con't you think in the exercise of your commonsense, your 
experience, in the way people act when they are in pain, 


Gisahled, livine in a metropolitan city and no stranger to 


. 


doctors, thet in the whole month of April, 196), that 
‘ir. Tillman if his back were worsened, would have found a way | 
So get help, to a specialist, to one of your clinics, would 
‘ave sourht help from tho Washington Hospital Center, where 
“pence was available? Wouldn't you think, ladies and 
sentlenen of the jury, if that really was a worsenod 
in Narch lyth, this is now of course a month and 
Gays ter the accident that we caused this condition, 


within the first half of May, 196), -- Now, letts see, 


March to April is one month, April to May, 2 months later, 
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‘ey 11, 1964, Mr. Tillman finally went for song help, or 
was it, ladies and gentlemen of the jury, that this back 
condition and pain in the right leg aidan't exist through 
most of “ebruary, oll of March, all of April, up to the 
llth of May when finally another one or two tire casings 


had burst, and he did have trouble. 


If this pain did relate back to the day of the accident, , 


do you believe that if Mr, Tillman had had that back pain 
and a right leg pain dating all the way back to Pebruary 
“th, he would have after entering the hospital, the 
Washington Nespital center as Dr. Spence!s patient on 
June 7, 196), he would have given this history? 


this patient has been followed by out-patient department, 


{ 
1 


O,?.D. and he has a large history of camplaints to the 
vowoll, has been evaluated. Was it for a cardiac disease? 
There wasn't aoe any evidence of cardias aon. He 
was referred to a neurological clinic about May 10, 196). 
‘hat is that? si 

Mebruary, March, April, and into May, three or four 
ronths after the accident, to ahout May 10, 1964, he had 
baci pain and back tenderness and radiation of se to 
the richt leg in the posterior aspect. He was operated on 
before in 1950, Dr. Williams, for a ruptured disk, and had 


before the operation in the same area, 


Now, the same place hurt as fourteen years before. It 


“ms relieved all thin time until an exacerbation or new 
episode Goscribed nhove, a amall accident on february 5, 196l:, 
existing pain, worse with aggravation 
thie time he had pain in the left 
the leg that troubled him in 1950. 


“g had posterior back and neck pain, also, and pain in the 


low back was avgravated, a pain that already exicted at the 


tine of the accident, made worse. 


sradual increase in all symptors: 
referrable to the back since his accident, but only in the 
past two to three months, this being written on June 7th. 
Thais woulé be May 7th, April 7th, and March 7th. It was 
so severe, he ad t> have care regarding it. xcuse me. 
ta haé to have special care regarding it. Ne has been 
unable fo work becarse of pain, for that back pain on the 


- 


in back to February Sth. ie could remember 

she accitens. “e told him abont that, but that was on the 
other sice, acsravating the existing pain. 

About May 10th, he said he got the severe pain and the 
sain to the vicht leg. Does that make sense? We know, 
iontt we, shat this gentleman had an accident May 28, 1%3, 
about two ontas before the bus accident. We know, don't we, 
thas he had a @egenerative lumbar spine at the time. 
Ne lmow, con't we, they show that at tiat time he aid 


18 miles an hour, struck the rear of ¢ stopped taxicab. 


The doctors voth acree that it ruptured a lumber disk, 
“e know from this ths: there was pain to agaravate in the 
lor back two months later, Mebruary Sth. We imow that 

| 

accident of November 25th actually ruptured the disk, not 
necessarily that it caused pain for sometine. We mow as 
well he wns in a collision on February 5, 196k, when the 
bus caused a Valiant to strike the rear of his car, ° 

Here is a picture of what Myr, Tillman called the Little 


a 


ed car. The back of it, any evidence of creat force there? 
“ur, Phinney said the bus stopped within a fou inches 

after the impact, and the impact on the rear of Mr. Tillman's | 
arwos on this fron: of the little red Valiant, and this 

vi», Phinney thought, T think the officer aid, too, didn't he, 
this little scraping here was the only evidence of damare : 
to tho front of that car. Did that drive hr, Tillmants 

enor 1720 feot as was suggested to you this morning? 

My. Tillmen didn't even say that. : 

Me said after the accident he pulled into the inter= 
section to the curb to his left, the curb on the conc rete 
medion divider. He pulled over there. That is his 
testinony. Yet we mow that oy Gees on a clothes pin 

Maybe that did it. Maybe it was the accident 


¢ Vebruary, 1964. that aid it. / | 
J | 


“le also mow that on March 12, 196k, a date rch closer | 


of course to the onset of the last symptoms on the right side, | 


understood from him at 11:00 otclock at nirht 
ch “rive at a sneed of 25 miles an hor to 30 


hour. Ho his a licht post with force enourh to 
tmock this metal li-ht post over, to break it off with force 
to Gamage his radiator, his grill, his headlicht 

> bend the tio rods. The officer, you will recall, 


the ovoken headli. h’ 


shat icind of force enoush to produce sy:iptoms 
i? fust pickins up a baby and thinis 


that was the episode that did it, 


Maybe 
it) then that the February Sth accident 


the culpret? Why is it that that is the 


* 


“Hree major episodes, 12 wiles an hour, 


the venr of his car at 25 to 30 niles m 


“ht post hard enough to break it off? 


one in the middle is net the one remotely 


© surgery, Shas is identified? Uayb 


Is there any financial reason? 


ave dealing with here, money, any 
Gre 


any reason at all for ir. Tillman to 


minov 2°, 1963 accident, 18 miles an hour 


on ent 
o 


“Oppec car as the one that caused his 


nea kt 
MOU LOMS « 


He can hardly sus the cab driver for thet one. He 


was stopped for a red licht, and Mr. Tillman ra into his 
rear at 18 miles an hour, ‘Thore is no mottre to sey it was 
the cab accident, and certainly when a man runs into a 
lisht post owned by the United States Government after 
soine off the road, after he had been drinking, there is 
certainly no reason for hin to say that is the accident 
thas cavsed any problems, because you can't sue the Governe 
for havine a li-ht post and you cantt sue a cab company 
y stopping at a red light. | 
is the accident where the fault is, on the other 
This is the accident where there is a target, the 


> 


Gefendant, 7 is the event that could result in 


i 


~pensation for what My, Tillman hes gone through, due to 
: has existed since 1950 or vEefore. ; 
-entlemen of the jury, it is often 
costed in cases of this kind, cases artetne from a 
mersonal injury, that this is the plaintiff's last day in 
Court. Thas should you not compensate the plain tiffs 
for the injury they say the defendant caused, you can't 
come bick at all, next week or next year and chance that 
that this is the plaintiffs! last asy in Court. 
Do right >y him, he or she. Today, it is the last chance 


you will havee 
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it is soins: to pull at your heart strings # 
is is your last chance to co right vy the 
or the 1.C. Transit Company. JI am sure there will 
bo a terrible fear that several of you will cry. I am not 
soing to do it, although they are entitled to, although the 
Court will! tell yo: they are entitled to the same measure 
of justice as hunen beings. I might suggest to you it is 
equally valida to say on behalf of the plaintiff that this 
is your last day in Court. This is your last opportunity 
so abide by your oath to decide this case solely on the 
evicence and the instructions that the Court wll give to 
zou. You can't come back to it next week or next year and 
sey, "I have been bothered about that. I want to chmge 
my verdict in Tillman vs. D.C. Transit. I believe that I 


was motivated by sympathy, by a very natural human 


- 
instinct to try to help out a human being, by a more 


neairal feeling to be sorry for someone who has not been 
vlessed by 700d health,” but you cantt change your oath 
ane yor can't chanse your verdict. 

It is your last day to decide this case by the cold, 
Lozical approach, by asking yourselves, did the plaintiff 
bear the burden of proof? After all we have learned about 
the long history of this back. There is a propinquity 
to wealmess. ‘Thore is a propinguity to rupture. There is 


a wenimess. It is susceptible to injury. In the slightest 


could vupture. 
Twelve of vou to decide it, thet it was 
was vrobable chet the preponderance of the evidence 


mile 


has the injury was caused by the only ovent that could 
| 


monoy to the plaintiff. e of the other 


trivial anc najer strains ané stresses and blows on this 
. | . 
spine caused the rupbure, that anything could have caused it. 
No, by a prepondorance of the evidence, the plaintiff 


nore the burden of vroof 
| 
“omer thet he was after. He hadn't chosen that date to 


have a Lavsuit., Mo, the records completoly dispute that, 
and we lmow, don't we, that under oath 25 


Ta-e ih of his deposition, when asked if that automobile, 
| 
Chevrolet farr-door had ever been in an accident, other 


ue 


the transit accident up to the date. He swore it 


par ze 
i 


196, thai under cath Mr, Tillman testified 


thot car had never been in any accident except 


involvine D.C. Transits; that an attorney six weeks 


ally notified him that he had a March 28th accident. 


AnoOUler ONG. 


ZI, in the privacy of the office, never learned until 
this irial shat Mr. Tillman had concealed the first accident 
until ec proved it, the November 28, 1963 accident. Lacies 
an? sontlemen of the jury, only Mr. Tillman gan put in the 


of the accident when we are about to complete this 


\ 


case, that ithe richt leg symptoms, the severe back pain 


started on Tebruary Sth. Is was not what he told the 
hosvital, and we know from his deposition that under oath 
for the purposes of this case, he denied two other accidents, } 
both his “ault, so he couldn't recover, both more forceful 
than the February Sth accident, in order to make this the 
only accident Imorn to the defendant, to the Court and to the 
jury; that he had sustained prior to this last episode 
with a rupturee disk, 

Ladies and gentlemen of the jury, consider his motive. 
He is the cne who is asking you for money. He is the one 
who is askinc you for money. He in the one who says, "On 
my word, Iican prove this was due to the bus accident." 
Yet earlier in the same case under oath, he denied that 
there had been any accident but the one that could get the 
jury to rive him anything. 

T suctest to vou that an analysis of the evidence will 
convince von that your duty and it isn't a pleasant duty, 
is to find Mr. Tillman is entitled to the repair of his 
car and certainly a visit or two to Dr. Lofton, to find out 
whether this accident had injured his back, and Dr. Lofton 
then later Giseppointed him by saying, "Discharged March With, 
promosis for full recovery, good." | 
| 
I ask' you to conclude that there are any number of 


possible causes. Ours is one of them. Doesn't seem so likely 


{ 


® @ : 377 
: 


reviewing aLl the evidence, There is a possibility 
it 4snts probable, ‘Yovember 28th, possible, March 12th, 
. 4 al 
ponsible, any other number of things including the 
| 


promressive ll. year old discase in the spine, possible. 


of then, probable. 


Thus the vreponderance of the evicoence does not 


indicate one Littlo event caused what you have heard from 


the doctors in this case. ‘The burden of proof has not been 
horne by the plaintic?s and it is the logical and cormonsense | 

but not the casi 5 She | s 3 
to veturn a verdicts in favor of Mr, Tillman in a modest 


wirun': coneistent with the bent license plate guard on his 


sar, ave a visit ov two to his family physician, so consider 


Ghare was no avieence of another disk in the month of 


Tyenay cy 196). 
: 
Thank you, ladies and gentlemen of the jury. Thank 
YOU, Nour Honor, | 


“2s Counsel for the plaintiff may conclude 


his presentation. 


im, GANPTSLD: Thank you, Your Honor. May it please 


the Cours, counsel, ladies and gentlemen of the jury, it has 
taken us four and one-half years to get the transit company 
‘ally say on the very last day, "We are responsible for 


Tour and one-half years it has taken us, 


but we rinally got it. 


Now, if they tet said that initially, we would have 
only talked about damnacses. We wouldn't havo had to call 
the police officer or enll Mr. Tillman, but only until the 
plaintiff proved that the transit company was responsible 
did they finally come foward and admit over lunch time 
a bis decision is mece, L245 us admit to the jury that we 
are responsible for the accident of "ebruary, 196). 

Tour and one-half yerrs we have waited for it. 
Let us talk about the damare just bricfly the license 
If yo look at the estimate, which you are entitled 
into the jury room with you, you will see there was 
the bumper as well as the license guard. It 
as Mr. Casey has made it out to you. 
vericle was hit by a bus weighine by its own 


operator's testinony, five to ten times more than an 


( 
' 
t 
( 
{ 
' 


automobile, on a 3,000 pound etomobile, hit by a 30,000 pound 


ous. 

™M. CASEY: I object. There is no evidence that the 
bs hit this automobile. It hit the Valient. 

Zi CORT: The Court will instruct you that statements 
wade by counsel are armiment. The Court is not inclined 
0 intorrunt counsel. I will ask that both counsel remain 
within the rules of presentation. Proceed, 


Ml, CANSISLD: TI hadn't gotten to that point, but 


It hit a car so hard, so slight, because it was a 


& & : 379 4 


very slight we I now remember, and it wes a Mr, Thomas 
in that car that was hit by this 30,000 poral vehicle, 
because he accelerated so fast he knocked the seat off the 
tracks in his ow car. The bus didn't have a thing to do 
with that. The bus cidn't have a thing to ao with it, 


and it Cidn't hit that car so hard that hit Mr, Tilimen. 


After four and one-half years, the transit company admitted 


they did. 

Whar is the cause of My, Tilimm 's problens. Two 
treating physicians, one independent of the eeter reached 
the same cenclusion, that his problems stonmoa from the 
aceldent of February 5, 196). They did not reach the 
conclusion that his nreblems stemmed from Novenber or 
March or a bucket of paint or stepping on a clothes pin or 
littin« a child. They attributed it directly to that 
accident, That "hs proper, positive testimony, What 
testbiony is there in contrast to this? None when you 
analyze it, becaise it is all subjective. : 

Did ha twist his foot on a clothes pin? ‘pia he pick 
up a dueket of paint? Did he lift up a sheet of material, 
1173 a lndder? Ne is postulating guess work for you. 

You suess, Did this happen? You can't guess) that happened, 
You heave to so fran the Sutdences The evidence by his 


sreatine vhysiclan was that his problem goes fron the 


February Sth accident. 


Joinsons 


Are you asking the accident of November 28, 


1963 caused his problem? 
WANSWER: No, I am not. 


NOUNSTION: Are you saying the accident of March 28th 
caused his problem? 
"ANSVER: No, I am not. 


NOURSTION: Doctor, can we agree this man had a bad 


vas getting on well except for the problems of 


He was 


That is right. 


"QUESTION: Doctor, it would have taken an insult 


to that vaclt to bring that disk out? 


t AK VBR: 


OR: Yes, sir. 


n QU IAT T OW 2 


Toi:” An insult like the February 5, 1%), 


fooling who, two more of your smoke screens. 
‘he transit company doesn't want to pay this money out. 


It took them 7 years to say they were wrong. Why do you 
gs y y 


think these things have been made?They were made to keep from 


awarding Ny. Tillman that which he is entitled to have, 


to keep the claim as low as possible. That is Mr. Casey's 


job. 


@ @ 

You don't expect 3 ! and say, 
sure it was from the February accident. If we had felt that, | 
we wouldn't be here, but here we are. 

Mr, Casey talked about 1950 and Dr. “411 4ams? report, 
showing the leg pain, and he mentioned the Les note. You 
renember ry asking ™r. Johnson about this, ani I said, read 
the whole history o° Dr. Williams, and he got down to the 
poin: where he said the problem was you put traction on the 
nerve. This was the scoliosis and kyphosis at that time 

| 
impinging on this nerve. That is a very simple answer. No 
problem with the rivht side, none whatsoever, 

Then we come to 1964, He indicated on March Uyth, the 
nain was so severe that the doctor discharged him, No one 
said the pain was so severe on “March lth. The testimony, 

| 
as I recall it, is that the pain got progressively Worse. 


| 
The doctor said, if it didn't improve, go to a clinic. He i 
| 1 


worked ror three weeks following the March 1, th episode before 


again. 


o” 
be 


he had to take of 
Yortunately in this case, as Mr. Casey has told you, 

we lawyers are not doctors, and ina — thank goodness 

we are not, because Mr. Casey can't stand here for the 

transit company and tell us that the March accident caused 

the nroblem. He is not a doctor, He can't say the November 

accident ceused the problem, He is not a doctor, He can't 


sey the bucket of paint caused it, or lifting the child, 


because he seme a doctor, but two doctors told us what the 
problems are, the tuo trcating physicians, not the one doctor 
that saw him for the transit company on two occasions, one 
in 1966 and again in 1968. 
Ladies and rentlemen of the jury, I have mentioned to 
you the problems of Mr, Tillman. We how have the admission |} 
, 
that the transit compmy is responsible for whatever problems | 
you find resulting from this accident, 
“We talked earlier ahout damages, and I will not repeat | 
this damare, except to say that during the lunch hour, I 
have done some mathematical calculations. If you will 


forgive me'for being presumptious, his special damages for 


loss of time, medical bills up to the present time, if you 


| 
evaluate his loss of time at $3.00 an hour, it will total | 
312,723.00, If you calculate it at $2.00 an hour, the loss ! 
of time totals 11,673.00. That includes also the medical | 
is the starting point, $11,000.00 or $12,000.00 
; point. 

Then you start your deliberations and make a determinati 

as to what: he ts entitled to, this is something he going to 

live with the rest of his life. The doctor has said it is 


vermanent. He is permanently disabled. At least 1.12 


years of his life he has to go through this. What would 


} 
| 
Qq 
| 
| 
! 
\ 
{ 
‘ 
! 
H 


you @o if you had this pain? He has to go through with it 


for twelve years. What would it be worth to you? How would 


evaluate it? Iam not soing to suggest a figure to you, 
certainly you are intelligent enough to evaluate pain 
and suffering. If you start with eleven or twelve thousand 
dollars, and remember at the beginning of this case, I asked 
you whether any of you had a conviction against awarding 
such damares, to please stand up. That was on voir cire, 
You all indicated that this would not bother yOu. Hopefully | 
I present a case which warrants your consideration of 
substantial damages. 

Suppose Mr. Tillman had lost a eye. He still has 
another eye. Suppose he had lost an arn. He still has 
another arm, but he has only got one vackbone, and if that 
has been made so bad that he is suffering reer as a result 
of this bus accident, then he is entitled to be well 
compensated for it, and Mrs. Tillman is entitled to be 
compensated and compensated well. : 

“Mould you, as a wife, want to live with a man who for 


the rest of his life is going to be in misery and 


complaining and obviously no fun to live with? Would you, 


as a husband, want to live with a wife like that ? I suggest 


to you t:at in this case you have all of the elements 
necessary to give Mr, Tillman, who has a third, fourth, or 


fifth csrade education, a man who has never earned $6,000.00 


in his entire life during the course of a year because of 
the type of work he does, a substantial award to compensate 


im for the injury wich he has received, and again with 
respect to'his ing malingerer, he wasn't according to 
the doctor. A liar, all the doctors even Dr. Johnson 
said that the symptoms he described followed a certain 


anatomical: pattern of the nerve root, so if he scratches 


his foot here and he said he didn't feel it, and he scratches | 


it over here and he says he doesn't feel it, that is a lie, 
because the nerve root follows this pattern over here. 
The doctors can tell who is telling the truth. No 
the transis company has said that if. Tillman has 
corceal thin; Conceal what? When asked in the 
deposition about other accidents, he frankly told Mr. Casey 
he thovuehnt he was asking about accidents in which he was 
Mr. Tillman was back and I had a chance 
h him, he remembered them. 


- 
Ladies and sentlemen of the jury, I thank you very 


The marshal will put the jury in their 
vecular places in the box. The clerk will take the verdict, 
“il CLBRK: The foreman will you please rise? 
*oremon, has the jury agreed on a verdict? 


TiS TOREMAN: Yes, we have. 


"ity CLERK: Do you find for the plaintiff, Joseph 
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STATEMENT OF ISSUE PRESENTED FOR REVIEW* 


Do the instructions of the Court, taken as a whole and viewed 
in the light of the evidence show any real tendency to confuse or 
mislead the jury on the principles of law which must be applied? 


*This case has not previously been presented to this court. 


STATEMENT OF THE CASE 


The male plaintiff sued the defendant for injuries resulting from 
a collision of February 5, 1964 between one of its vehicles and a 
third vehicle which was driven into the automobile of male plaintiff. 
Female plaintiff sued for loss of services and society. Defendant 
answered denying negligence and asserting contributory negligence 
on the part of male plaintiff. At pretrial, these defenses were again 
urged and incorporated in the Pretrial Order. At trial, counsel for 
plaintiff itemized negligence in the opening statement (Tr. 33-34). 
The police officer who investigated the accident was produced by 
plaintiff and testified as to the facts of the accident as he observed 
them and the distances traveled by the vehicles in question following 
impact (Tr. 209, 211). He was cross-examined by defendant on the 
facts of the accident. Plaintiff subsequently produced defendant’s 
driver who made no effort during the course of his testimony to 
accept any degree of blame for this accident, nor was such sought 
to be elicited from him by defendant’s counsel. In fact, he averred 


that the cause of the accident was the sudden stopping, without 
apparent cause, by male plaintiff (Tr. 293-294) and he further testi- 
fied that the impact was so minor that it did not knock the second 
vehicle belonging to one Thomas at all (Tr. 298) but rather Thomas 
apparently accelerated his car causing it to strike the rear of plain- 
tiffs vehicle. (Tr. 301). 


Three traffic regulations were introduced against the defendant 
by plaintiff to establish negligence (Tr. 324) and they were read to 
the jury in closing argument (Tr. 352-353). 


Plaintiff, in closing argument, challenged defendant to admit 
fault for the accident (Tr. 345) and such was finally done in defend- 
ant’s closing address. (Tr. 356-357, 371, 373). 


| 
The sole issue to be presented to the jury, as argued by 
defendant, dealt with the injury, if any, sustained by male plaintiff. 
(Tr. 357, 359, 360, 362, 366, 374) and defendant conceded that the 
accident of February 5, 1964 may have been the cause of male 
plaintiff's problems (Tr. 371) and suggested to the jury on two 
occasions that it return a verdict in favor of male plaintiff 
(Tr. 376, 377). 


Thus, the concession of liability referred to in Appellant’s brief 
occurred only during the closing argument of defendant. Prior 
thereto, defendant may have thought liability was still an issue when 
it indicated at a bench conference, in arguing the admissibility of 
certain evidence, that it was “entirely apart from any liability issue 
in the case” (Tr. 161). Further, the concession of liability was 
related only to the male plaintiff, not female plaintiff. (Tr. 25, 30). 


The case was then presented to the jury. After approximately 
ten minutes of instructions to the jury, at the conclusion of a two 
and a half day trial, the Court requested counsel to come to the 
bench. At that time it withdrew the prior instructions respecting 
negligence and contributory negligence and advised the jury: 


“... the defendant concedes liability for the accident, 
concedes that the driver of the defendant’s bus, the 
defendant in this case, the driver of defendant’s bus 
was guilty of negligence and has withdrawn from the 
jury any question of contributory negligence on the 
part of the plaintiff.” (Tr. 13). : 

This instruction was given after discussion with both counsel at 
the bench at which time no motion for mistrial was made by defend- 
ant and in fact, defendant approved the actions of the Court and 
agreed that the Court should take out the charge of contributory 


negligence. (Tr. 12). 


Following this, the Court completed its instruction in the usual 
manner and although it made references to a choice of finding for 
the plaintiff or the defendant, the questions of negligence and con- 
tributory negligence were not again raised for the jury’s consideration. 


At the conclusion of the initial instructions, defendant objected 
to the repeated use of the phrase “if you find for the plaintiff”. 
However, defendant, in its opening argument (Tr. 35) advised the 
jury that the plaintiff was unable to prove by a preponderance of 
the evidence that “any of his problems are the fault of the D. C. 
Transit.” Again, in closing argument, counsel for defendant urged 
the jury that there were many possible, but not probable causes of 
the injuries sustained by male plaintiff (Tr. 377). 


It was further the contention of the defendant, throughout 
closing argument, that the issue to be decided by the jury was what, 
if any, injury was sustained by the plaintiffs. (Tr. 357). Defendant 
throughout urged that no recovery was due the female plaintiff and, 


indeed, the jury returned its verdict in just that fashion, with an 
award only to the male plaintiff (Tr. 385). 


At the bench conference following the completion of the 
instructions counsel for plaintiff objected to the instructions as a 
whole as they presented a confusing picture from the plaintiffs’ 
standpoint when the defendant had admitted liability. However, 
plaintiffs’ counsel expressed satisfaction at the remedy offered by 
the Court, and withdrew their objection. (Tr. 25). 


Defendant, when questioned by the Court as to its position, 
indicated that: 


“It is going to appear to the jury that we have reneged 
on our liability of negligence, and the jury are going 
to be wholly confused on this matter.” (Tr. 29). 


In response, the Court gave the following instruction, in part, to 


the jury: 


“The involvement which has caused counsel to request 
the Court to give further admonition and instruction 
to the jury is on the question of whether or not the 
defendant relied upon, the denial of the defendant’s 
negligence and whether the defendant also relied 
upon the defense that the plaintiff was guilty of con- 
tributory negligence. The fact is that the defendant 
in the trial of this case does not deny liability on its 
part or negligence. 


The defendant in this case admits its own negligence 
and the defendant does not assert or claim that, at 
no time has asserted or claimed that the defendant 
(sic-plaintiff?) is guilty of contributory negligence, so 
these two elements are out of the case. 


The case is presented to the jury on the admitted, 
conceded liability for the happening of the accident, 
but the defendant, the bus company and the defend- 
ant are not asserting that the plaintiff was guilty of 
any contributory negligence. The purpose of the 
Court is to correct the former notion as indicated by 
any part of the instructions that the defendant was 
denying liability and was relying on the claim of con- 
tributory negligence on the part of the plaintiff.” 
(Tr. 31, 32). 


Again, the Court stated: 


“Counsel for the plaintiff (sic-defendant?) wishes it to 
appear in the record that the Court will not so state 
that in the trial, and of course it was the actual trial 
in this Court of this case, that plaintiff (sic-defend- 
ant?) admitted liability for the happening of the 
accident, admitted the negligence of the defendant 
and also did not at any time claim or make the claim 


that the plaintiff was guilty of contributory negli- 
gence.” (Tr. 33). 


And, again: 


“In light of the fact that the defendant has admitted 
liability for the happening of the accident, the sole 
question remaining is the question of damages on the 
part of the plaintiff, that is, any damages which the 
plaintiff is entitled to recover and in that respect, the 
only issue is whether or not plaintiff was injured in 
the accident as a result of the admitted proximate 
cause of the admitted liability of the defendant, (that) 
is the defendant’s negligence and if it is established 
that the plaintiff was injured as a proximate result of 
the accident, the extent of that damage.” (Tr. 33). 


When questioned whether the above correction was satisfactory, 
the defendant replied in the afirmative. It had no suggestion to 
improve the record or to alter it (Tr. 33, 34. 35) causing the Court 
to state that it did not see where any claim of error still existed. 
(Tr. 36) 


Following an award for male plaintiff, a motion for new trial 
was denied and this Appeal follows based solely on alleged error in 
the instructions to the jury. 


ARGUMENT 


A reading of the brief of appellant would seem to reflect that 
its main point resolves itself to the Proposition that the charge of 
the Court was misleading and unfair to the defendant. It does not 
seem to be based on the fact that the Court incorrectly stated the 
law. Since; the jury returned its verdict in exactly the manner 
requested by defendant, except for the amount, it does not seem 
that they were misled. In fact, it would seem that the jury was 


most discerning in that they returned a verdict for male plaintiff and 
nothing in favor of the female plaintiff, against whom the defendant 
did not admit liability. Underlying the reasons for appeal is the 
amount of the verdict. As the Court will gather from the testi- 
mony, the male plaintiff sustained a ruptured intervertebral disc 
injury at the S-1 level, requiring him to be hospitalized, undergo a 
laminectomy, extensive follow-up care and to suffer a permanent 
residual disability amounting to fifty percent, all of which was 
attributable to the accident of February 5, 1964. (Tr. 81-1 12, 141). 


It was apparent that the male plaintiff had had previous 
difficulty with his back, and was operated on fourteen years prior 
to the date of the accident for removal of discs at the L-2, L-3 and 
L-4 area. However, this was an area completely different than that 

operated on following the February 1964 accident (Tr. 93). The'leg 
pain which the male plaintiff had in the past, and prior to the 
February, 1964 accident, was pain produced by pressure on nerve 
roots other than that emanating from the S-1 level and was related | | 
to the prior back difficulties of 1950. (Tr. 131-139). 


Dr. Spence testified that the injury sustained by the male 
plaintiff was the result of the accident of February 5, 1964 (Tr. 85, 
110, 141). Dr. Lofton, in his testimony on direct, (Tr. 184-189) 
indicated that a rear end collision such as the male plaintiff described 
to him was fully compatible with the symptoms of back pain which 
he described on his first visit of February 6, 1964. Both of these 
physicians testified for the plaintiff. Dr. Johnson, who testified on 
behalf of the defendant readily admitted that the accident of Feb- 
ruary 5, 1964 could have produced the resultant injury to the male 
plaintiff or an aggravation of the previously existing degenerative 
condition. (Tr. 252, 253, 282-287) Also, Dr. Johnson was able, to 
distinguish, as was Dr. Spence, the symptomatology exhibited by 
male plaintiff from the nerve roots and discs involved in Bist 
operations. (Tr. 260-280). 


The medical question was placed before the jury for its 
consideration and appropriate instructions were given for their con- 
sideration and use in arriving at an appropriate verdict. No objec- 
tion is noted by appellant to these instructions other than the 
cellophane comment by appellant that inclusion of the words “‘if 
you find for the plaintiff’ somehow confused the issue. 


It is difficult to see how any confusion could have been created 
in the minds of the jury. Appellant, in closing argument, went to 
great lengths jto single out the issue for consideration by the jury. 
That was the nature and extent, if any, of the injury sustained by 
male plaintiff.as a result of the February 5, 1964 accident. (Tr. 357- 
360, 362, 366, 374) And, at the time the case was presented to the 
jury, it had before it for its consideration special damages incurred 
by the male plaintiff ranging between $11,673 and $12,723, plus a 
claim for future loss of earnings based upon a life expectancy of 
12.4 years remaining. 


Appellant should not be heard to complain that the jury was 
confused over the issue of liability. Again, in several places in the 
closing argument, appellant admitted fault for the accident, even as 
to both plaintiffs. (Tr. 356, 357, 371, 373) There were a total of 
five admissions of responsibility uttered in those pages. It is whim- 
sical to believe that the jury was confused on the issue of liability. 
Any error by the court in instructing the jury and referring to 
liability or defenses of denial of negligence or allegation of contribu- 
tory negligence on the part of the male plaintiff was certainly 
harmless in light of the testimony and admissions of defendant in 
its closing argument. Further, any doubt regarding possible error 
was removed when the Court fully withdrew these comments and 
specifically took out the charge of contributory negligence (Tr. 12- 
14, 31-33). 


Defendant did not object to the original correction made by 
the Court (Tr. 12) and although it reserved the objections which it 
made at the conclusion of the original instructions, it did not note 
any objection to the final correction made by the Court. (Tr. 33) 
This situation would seem to be compatible with that which existed 
in a case of Hansen v. St. Joseph Fuel Oil and Manufacturing Co., 
181 F.2d 880, 885 (CCA 8th, 1950). Thus, defendant should not 
now be heard to complain. 


In another comparable case, Robak v. Pennsylvania R. Co., 178 
F.2d 485. 487 (CCA 3rd, 1949) the defendant appealed a verdict 
against it in favor of the plaintiff on the sole ground that the 
instructions by the Court were incorrect and confusing and that the 
trial judge obscured the essential controversies of fact and gave a 
charge which presented the case unfairly. The defendant complained 
that an instruction given by the Court leaving to the jury to deter- 
mine whether the Railroad had received notice of plaintiff's back 
ailment was incorrect because the Railroad had conceded that it had 
notice of plaintiff’s infirmity. However, the Court noted that this 
statement of fact was corrected later when the jury was told just 
before it left the box ‘the real thing you must determine, and where 
the conflict is: Did the company comply by giving her lighter work 
at that point and thereafter?” Although the defendant claims this 
was too late and that the harm was already done the Appellate Court 
stated: ! 

“If so, every mistake a trial judge makes in a charge 
must be incurable. Such is not the law. The correc- 
tion was clear and categorical and left the issue plain.” 


In a case decided in this jurisdiction, Hecht Company v. 
Jacobsen, 86 U.S. App. D.C. 81, 180 F.2d 13 (1950) it was held 
that the comments of the Court in explaining the charge cured any 
ambiguity which might have existed. The charge must not only be 
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read as a whole, but with a view to determining the impression con- 
veyed thereby to a jury. Danzansky yv. Zimbolist, 70 App. D.C. 234, 
105 F.2d 457 (1939). 


In two very early cases decided in this jurisdiction, the law with 
respect to the points urged by appellant was established. If an 
instruction which is inconsistent with the allegations or facts is 
given, standing alone it might be reversible error. But an instruction 
does not stand alone and where given to a jury with a clear and 
ample explanation so as to leave no doubt of its meaning, and if as 
a whole the instructions state the law correctly, there is no revers- 
ible error. Baltimore and Potomac R. Co. v. Cumberland, 12 App. 
D.C. 598 (1808), Aff. 176 U.S. 232, 44 L. Ed. 447: Turner y. Amer- 
ican Security and Trust Co., 29 App. D.C. 460, Aff. 29 S. Ct. 420, 
213 U.S. 257, 53 L. Ed. 788 (1907). If the charge, taken as 
a whole, fairly and adequately submits the issues to the jury, the 
requirements of the law are satisfied. Cohen vy. Evening Star News- 
paper Co., 72 App. D.C. 258, 113 F.2d 523 (1940); Nolan vy. 
Greene, 383 F.2d 814 (CA Ky. 1967). 


The Appellate function is to satisfy itself that the instructions, 
taken as a whole, and viewed in the light of the evidence, (emphasis 
supplied) show no tendency to confuse or mislead the jury on the 
principles of law to which they are applicable. Norfleet v. Isthmian 
Lines, Inc., 355 F.2d 359 (C.A.N.Y., 1966). It is quite obvious that 
the jury readily understood that liability was admitted and that the 
only question they had before it was damages. Following the 
instructions of the Court, they found in favor of male plaintiff, but 
did not find that female plaintiff carried her burden of proof with 
respect to establishment of any damages on her part which flowed 
from her claim of loss of services and society. 


It has been the law in the District of Columbia since 1895 that: 


11 


“Courts are not inclined to grant a new trial merely on 
account of ambiguity in the charge of the Court to 
the jury, where it appears that the complaining party 
made no effort at the trial to have the point 
explained.” Baltimore and Potomac R. Co. ¥. 
Mackey, 15 S.Ct. 491, 157 U.S. 72, 87, 39 L.Ed. 624. 


Objection should be stated so as to give the Court an opportunity 
to modify the instructions and remove the basis for the objection! 
Chapman y. Capital Traction Co., 37 App. D.C. 479 (191 1). 
Although counsel for appellee offered suggestions as to how to cor 
rect the record, one of which was accepted by the Court, causing 
appellee to withdraw any objection which he had, defendant did 
not pose any solution to the alleged problem. It should not now. be 
heard to complain. | 
Appellant further complains in its brief that its integrity was 
destroyed and that its position could only be viewed by the jury as 
one which was two faced and faithless. It would seem the defend- 
ant is very hard on itself in making this contention, as the jury 
certainly realized that it was not until the eleventh hour when the 
defendant conceded liability. Plaintiff, in his opening statement, 
referred to negligence on the part of the defendant; he introduced 
evidence establishing negligence on the part of defendant’s driver by 
calling both the driver and the investigating police officer; he intro- 
duced traffic regulations into evidence to establish negligence on the 
part of defendant and its operator; he argued, in closing argument, 
the negligence of defendant and challenged defendant to admit fault. 
When the defendant did admit fault, plaintiff in rebuttal closing 
argument specifically pointed out to the jury that it had taken four 
and a half years to obtain this concession, reluctantly given after 
evidence of negligence was overwhelmingly established. (Tr. 33-34, 
345, 352-353, 377-378) The jurors also undoubtedly remembered 
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the testimony of the operator of defendant wherein he made no 
attempt to accept any blame for this accident and in fact attempted 
to attribute the cause of it to sudden stopping, without reason, on 
the part of male plaintiff (Tr. 293-294) and to infer that the opera- 
tor of the middle car, Thomas, was perhaps responsible as he accel- 
erated his vehicle after a minor impact by the bus, causing it to 
strike the male plaintiff's car (Tr. 298, 301). It is urged that the 
jurors had a very clear picture of the integrity of defendant’s posi- 
tion well before the instructions were begun. What occurred during 
the instructions could hardly have prejudiced defendant’s position. 


It is respectfully urged that the appeal be dismissed and costs 
awarded to appellee. 


Respectfully submitted, 


AUSTIN F. CANFIELD, JR. 
1215 - 19th Street, N.W. 
Washington, D.C. 20036 
Attorney for Appellee 
Of Counsel: 


GALIHER, STEWART & CLARKE 
1215 - 19th Street, N.W. 
Washington, D.C. 20036 
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hia for the injury which he has received, anc 

respect to his being a malingerer, he wasn't according to 

the doctor. A liar, all the doctors even Dr. Johnson 
symptoms he described followed a certain 

anntomicel pattern of the nerve root, so if he scratches 

his foot here and he said he didn't feel it, and he scratches 

it over here and he says he doesn't feel it, that is a lie, 


| 
because the nerve root follows this pattern over here. 


The doctors can tell who is telling, the truth. No 


one from the transit company has said that Mr. Tillman has 


| 
tried to conceal things. Conceal what? When asked in the 


deposition about other accidents, he frankly told Mr. Casey 


he thought he was asking about accidents in which /he was 


injured. As soon as Mr. Tillman was back and I had a chance 


| 
| 
to review it with him, he remembered them. } 


Ladies and sentlemen of the jury, I thank you very 
much, 


4. 


ctions of the Court) 


THD SCURT: The marshal will put the jury in their 


regular pleces in the box. The clerk will take the verdict. 
THS CLERK: The foreman will you 
the jury amreed on 2 
Yes, we nave. 


TH} CLERK: Do you find for the plaintiff, J 


/ 


fendant 


find for the plainti 


CT. PRK 
{ if 


BRK: In what amount? 
MAK: $216,000.00. 


i CLI Do you find for the plaintiff, Mary L. 


Tillman or for:the defendant, D. C. Transit System, Inc.? 


THE COREMAI: We find for the defendant, D.C. Transit. 


THE CLERK: Members of the jury, your foreman says you 


find for the 


plaintiff, Joseph Tillman in the sum of 


$18,000.00, and that 


you find for the defendant, D.C. 


System, Inc. ry L. Tillman. Is that your verdict 


May I have the jury polled? 


Members of the jury, as your names are 


called, please answer. Donald Edwards, do you find for the 


Joseph Pillman or for the defendant, D.C. Transit 
System, Inc.? 
Tillman. 


CLERK: In what amount do yon fine? 


EDWARDS: 18,000.00. 


CLERK: Do you find 


or for the defendant 


“DYAPDS: For the defendant, Transit. 


THE CLeRk: Mr. Carroll t. Robinson, do you tind for 
| 
the plaintiff, Joseph Tillman, or for the defendant, D.C. 


Ana 
Transit System, Inc.? 


ROBINSON: Joseph Tillman. 
TH. CLERK: In what amount? 


MR. ROBINSON: $18,000.00. 


CLERK: Do you find for the plain tiff, Mary Le 


Tillman, or for the defendant, D.C. Transit? 
MR. ROBINSON: D.C. Transit. 


THE CLERK: Mrs. Callie L. Reynolds, do you find for 


the plaintiff, Joseph Tillman, or for the defendant, D.C. 


Transit System, Inc.? 

MRS, REYNOLDS: Mr. Tilman. 

what amount? 

MRS. REYNOLDS: $18,000.00. 

THE CLERK: Do you find for the plaintiff,| Mary Le 
Tillman, or for the defendant, D.C. Transit? 

MRS. REYNOLDS: D.C. Transit. 

THE CLERK: Mrs. Bernice B. LaCour, do you find for 
the plaintiff, Joseph Tillman, or for the defendant, DC. 
Transit System, Inc.? : 

MRS. LacOUR: Mr. Tillman. 

THE CLERK: In what amount? 


MRS. LacouRn: $18,000.00. 


THs CuERK: Do you find for the plaintiff, Mary Le 


or “or 
LacolR : 
me ] Qrnadtk ata 
AWPreNnc Bradbury, 


or for the 


TRE CLERK: In 

MR. BRADBURY: $18,000.00. 

THS CLERK: Do vou finde fo 
Tillmen, or for the defendant, D.C. 


MR. BRADBURY: D.C. Transit. 


TH: CLERK: Mr. Earnest T. Little, do you find for 


the plaintiff, Joseph Tillman, or for the defendant, D.C. 


LITTLE: $18,000.00. 
CLERK: Do you find for the plaintiff, Mary L. 
defendant, D.C. Transit? 
System, Inc. 
Davidson, do you find for 
the defendant, D.C. 
soo) 
DAVIDSON: Joseph Tillman. 


enount? 


DAVIDSO 
or for t 


DAVIE 


SAV 1 


DSON 


plaintiff, 
Transit System, I 
FENWICK s 
, CLERK: 
FENWICK: 
CLERK: 


or for 


if CLERK: 


plaintiff, Joseph Tillman, or for 


Transit System, I 
LSWIs : 


CLERK: 


» CLIERK : 
or for t 
LEWIS: 
CLERK: 
plaintiff, Joseph ? 


Transit System, I 


Joseph Ti 


the defendant, 


416,000.00. 


Do 


you find for the plaintiff 


he defendant, D.C. Transit? 


m 


3) D.C. Lransate 


Raymond G. Fenwick, do you find for the 


| 
liman, or for the defendant, D.C. 


nce? 


Mr. Tillman. 


In what amount? 


$18,000.00. 


Do you find for the plaintiff, Mary L. 


Cc 


D.C. Transit? 


D.C. Transit. 


Walter G. Lewis, do you find for the 


the defendant, D.C. 


NICER 


Joseph Tillman. 


+ 


In what amount? 


$18,000.00. 
Do you find for the plaintiff, 


he defendant, D.C. Transit? 


D.C. Transit. 


Mr. Louis J. do you find for the 


Dillman, or defendant, D.C 


nce.? 


Tilblnan. 


eT | pace 9 
mat amount? 


Do you for the plaintiff, 
the defendant, D.C. Transit? 
Transit. 
Shirley S. Dungee, do you find for 
Tillman, or for the defendant, D.C. 
Transit 
Tillman. 
THS CLERK: In what amount? 
$18,000.00. 
THE CLERK Do you find for the plaintiff, 


or 


Mr, Alfred Durhan, do y find for the 


defendant, D.C. 


Joseph Tiliman. 


CLERK: In what emount? 


DURVAN: $218,000.00. 


CLERK: Do you find for the plaintiff, Mary L. 
or for the defendant, D.C. Transit 
Transit. 


CLERK: Your Honor, the jury has been pollcd. 


reason, ladies and sentlemen of the jury, I think you should 
keep in mind thet every word I say in this summation, is 

| 
said with the hope of convincing you that you should 


a verdict which is favorable to the transit company, 


| 
for that reason I believe and susgest to you that my 


should be heard by you with a generous measure of jsuspicion, 


and as heard by you with a suspicious mind. If what I 


say to you is not consistent with what the evidence was, 
or if what I say to you is illogical, it doesn't make sense. 


I sucgest to you that you review it, and on the other hand, 


the extent that what I have to say is the way you remember 


the evidence, or if on the other hand what I say makes 


sense to you, seems to be commonsense, seems to be 
| 
reasonable, I ask you to accept it. 
Mor instance, would it be Logical to you? Would it 


make sence? Would it be your recollection of the evidence 
| 

if I were to suggest to you at this time that the facts 

disclosed that this accident wasn't the verdict of the 


transit company? If I argued to you this afternooh that 


this accident was not the fault of Mr. Phinney, driving 


the transit company bus, as its agent, would that again be 


consistent with the facts? That he was the third vehicle 
| 
in line, the first one to have a collision and following 


his collision with Mr. Thomast red Variant, the Valiant 


struck the rear of Mr. Tillman's car, I rather guess if I 
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ursed that point on you, I would % yastins my timo, because 
mens . ’ > ’ 9 


smerber what the ? 


He sestimony was as to how the 
ned, and doubtless your co»monsense requires 
you to conciude that Mr, Tillman was at fault because he 


fault. The transit company is liable to the plaintiff 


I.won't insult your intellicence b; ursing 
? - 


What I would like to talk to you about is what if any 
injury was sustained by the plaintiffs as a result of 
the conceded fault of the ees of the bus. Just what 
the evidence recuire by way of a conciusion as to 
her or not that has caused an injury to the vlainti ff, 
start with, we know that the accident cause property 
damage to Mr, Tillman in the amount of $65.17. Wasn't 
hat she testimony as to the lowest estimate to repair the 
car, and even though Mr. Phinney didn't pay to have the car 
repaired, he certainly implied to what the cost of repair 
would have been hecause of the need for repair or the damace 
to the car, 


> 


plate suerd is sonethine that was caused 
he defendant, and certainly if a party 
accident, when they are no Longer 
enber of, I won't say the Redskins 


& more successful football tean, they are 


cortainly cntitted to ro, are they not, to their doctor 


THE COURT: Ledies and Gentlemen of the Jury, we now 


have arrived at the point in this case where you have heard 
all the evidence in the case, and all the arguments of 
counsel. It now divulges upon the Court, according to its 
obligation, to give to the jury, instructions as to the law 
| 

| 

Necessarily, Ladies and Gentlemen of the Jury, the 


which applies to this case. 


instructions I shall be called upon to give you are extended, 
TN thease een tio 


somewhat extended and lengthy because of the nature of this 


ce ALIA E IE NOL NEA te acl TORENT EO arte wer ssmscnscseerncnn HAE EA HE Eg, 
case. The Court will explain to you, as you are probably 


already well aware, that the responsibility rests upon the 
Court to explain the law to you and instruct you as to the 
law to govern every phase of the law in every case in which 
the Court sits as. the Judge in the case. Therefore, in 
order to cover the entire field of law that is involved in 
this case, it is necessary to be detailed and lengthy so 
that you will be informed completely as to the Lawe 

To those of you who perhaps may not have served on a 
jury, it may occur to you to be strange, a oso thing that 
an incident that occurred in a very short space of time, as 
in the incident in this case that forms the basis for the case 
is of a very slight duration in point of time, end yet days 


have been spent in bringing in testimony, and will 


additionally be spent in having the jury instructede 


The Court instructs the jury as to the law, but 


© @ 
Ladies and Gentlemen of the Jury, the duty rests upon the 
Court and also rests upon counsel and upon all people 
concerned in the trial of the case to try the case according 
to the rules of taw. Those rules of law as pertain to every 
phase of the law, will be explained in order that the jury 
” may be informed as to the law in the case, 

You have listened carefully, the Court has noticed, 
during the trial. The jury has been attentive in listening 
to the evidence. The Court calls upon the jury to be 


equally attentive, to Listen to the instructions on the law 


which the Court will give you, which the Court will indicate 


are somewhat extensive. 

Ladies and Gentlemen of the Jury, the case in which 
you are now sitting as jurors is the case of Joseph Tillman 
and Mary L. Tillman, plaintiffs, against D.C. Transit System, 
Incorporated, defendant. In the course of these instructions, 
I shall refer to the plaintiffs as the plaintiffs and to the 
defendant as the defendant, or at times may refer to the 
parties by their proper names. I may distinguish between 
the parties as to Mr. Joseph Tillman as the male plaintiff 
and Mary L. Tillman as the female plaintiff. 

There are two actions in this case. The first is 
by the male plaintiff, Joseph Tillman, for damages, for 
alleged injury, pain and suffering and also alleged loss of 


income, which he claims was due to the alleged neglirence of 


feet nee 


the defendant. The second is by the female plaintiff, Mary 


L. Tillman, based on the same alleged negligence and loss of 
: anki 

services of her husband, Joseph Tillman. . | 

The plaintiffs allege on February 5, 196, at about 
9:00 A.M., the male plaintiff was operating an automobile 
on Rhode Island Avenue and 10th Street, N.W. At the same 
time, Mr. William Robert Thomas was soonchies ce eben 
also in an easterly direction behind the plaintife's 
vehicle; that a bus owned and operated by the defendant, 
D.C. Transit System, Incorporated, proceeding in the same 
direction, was in collision with the rear of the Thomas 
vehicle which collided with the plaintiff's automobile. 

ee is further ered by the plaintiff that this was 


caused by the negligence < of the defendant's bus ariver in 
the operation of his vehicle. Plaintiffs allege at the time 
of the accident, the driver of the bus was in violation of 
certain traffic regulations in force in the District of 
Columbia and that these violations proximately caused the 
accident. Plaintiffs further allege that the menticence of 
the defendant was the sole cause of the collision and the 
injuries sustained by the plaintiff, were proximately caused 
by the collision. 

The defendant admits that immediately prior to the 


collision between the Thomas vehicle and the plaintiff's 


vehicle, that one of the defendant's busses and the Thomas 


vehicle were in collision, however, and further asserts that 
plaintiff's injury and damages, if any were caused by the male 


eacwasnneenan etn ed NY wee KOM ON yA elfen AE EH 


plaintiff's driving and failure to give a signal of a decrease 


eR nash etd 0 oh yee 
paneer at COE On PAP 6 Sb aN matt salads ED? 


in speed. 

Se ‘The statement which the Court has just made to you is a 
statement of the facts. It is an outline of the allegations 
which the plaintif®& and defendant have set forth in their 
pleadings. 


You have heard the evidence and argument of counsel, 


the attorneys for the plaintiffs and the defendant. It 


becomes my duty, as Sacer to instruct you as to the 
principles and rules of law governing the case. It is your 
duty as jurors to follow the instructions of the Court as 

to the law and take the law from the Court. On the other 
hand, Ladies ‘and Gentlemen of the Jury, you are the sole 
judges of the ereeee of fact and you must determine the 
facts for yourself solely upon the evidence presented at the 
trial. 

The burden of proof is on the plaintiffs to establish 
every aspect of their case by what we call a fair 
preponderance of the evidence. The term, "preponderance 
of the evidence," means such evidence as when weighed with 
that opposed to it has the most convincing force. A party 
has succeeded in carrying the burden of proof by a preponder- 


ance of the evidence on an issue of fact, if after weighing 


oer eames See 


that party's side of the question is more convincing than 
that going to support the contrary side, and if it causes 


| 
you, the jury, to believe that on that issue the probability 


| 
of truth favors that party. 


In this case some of the evidence has been introduced 


by way of stipulation. You are instructed that a matter 
stipulated to by counsel on both sides is to be regarded 
by you just as though that matter had been testified to by 
awitness under oath, If you find that any ipness wilfully 
testified falsely as to any material fact concerning which 
the witness could not in your judgment have reasonably been 
mistaken, you are then at liberty if you deem it mie to do 
so, to disregard the entire testimony of such witness or to 
disregard the entire testimony of such witness or to dis- 
regard any part of the testimony of such witness which you 
may see fit to aieronerde 

Testimony has been read to you from certain parts of 
what is known as a deposition, You are maemo that 
this testimony is entitled to the same consideration, the 
same reputable presumption that the witness speaks the truth 
and the same judgment on your part as to its wei ght as is 
the testimony of the witnesses who have confronted you on the 
witness stand, and you are not to discount it merely because 


| 
it comes to you in the form of a deposition, 


The fact that the defendant is a corporation in this 


case must in no way prejudice you in your deliberations or 

in your verdict. As jurors, you may not discriminate between 
corporations and natural individuals. Both are persons 

in the eyes of the law, and both are entitled to the same 
.feir and impartial consideration as to justice by the same 
legal standards. There is no dispute in this case that at 
the time and place of the accident, Mr. Clarence Finney, 


the driver of the defendant's bus was an employee of the 


defendant and acted within the scope of his employment. 


You are instructed that an employer_: is disbkle for the 


egiigent acts of his employee» which are committed within 


ee el LLP TRINA Eg A ELAINE NADIR de ne Sn eR, 


the scope of his employment. Thus, if you find the employee, 


ere OS es ASIN pe RAINED LAL Ne Fo INL ag is MOO OAL 


Mr. Clarence Finney, was negligent at the time of See. 
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accident, that negligence, as & matter of law, is en 


_ BN a ETAL RIAN NER AEE SII ete RIN yt ETO Las ee ty es 
 ciiimiatemeniieaic tr Lene eee oeted tale 


to the defendant. Conversely, . if_you find the ene 


POA OL AECL i pygmspeng OEE, 


wasn't negligent, soe cannot find that the defendant was 


em ceper tre Aiea Lane a ATH ede ISITE FMB OPP A IROL. AE cena ena pre Smt 


negligent. 
Up to this point, the Court has instructed you as to the 


law applicable generally to civil actions. I will now 


ec HORA) 


instruct you to the law EY applicable to Beer ocuce 
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cases, The plaintiffs allege that the defendant was 
wee 
te 
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on sethcnrte e Eb IA ae re OE ms 
een OWN ENE AORN Gat wy 


NT ne AOI RON ct mee get OAT 


7 tegLigence may be defined as the failure or omission 


eater renee re Se sce 


to do something which under the circumstances a reasonable 


and prudent person would do or the doing of something which a 


reasonable and prudent person would not do. It is the 


absence of ordinary care which was required under the circun- 
stances. | 
| 


Ordinary care means that amount of care which a 
reasonable and prudent person would or should exercise under 


the existing circumstances, having a proper regard for 
| 
one's own safety as well as the safety of others. Where 


normal risks enhance the danger, the degree of care is 

correspondingly increased, . | 
: : : | 

The Court will now instruct you on the duty of a person 


using a highway, a duty which applies to every driver using 


@ public highway. Every person using a public highway 


must exercise ordinary care at all times to avoid a collision 
with other drivers who are also using the highway, and 
although a person may assume that aoeesen may an ordinery 
care in obeying the law, he may for that reason fail to 
exercise ordinary care. : 

The primary duty to avoid a rear-end collision as 
between a forward and a following driver, roste upon the 
latter, the following driver. However, the collision does 
not necessarily imply negligence on his part. | 

Certain traffic regulations have been read to you during 
the course of this trial. Violation of a traffic regulation 


constitutes negligence on the part of the person violating 


that regulation. 


is) ~~ 


Q 
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You must determine from the evidence whether the male ¥ 


ae 


plaintiff, Joseph Tillmen, or the defendant's bus driver 


violated any traffic regulation. If you find that either of ; 


aac een aaa 


oa 
2id drivers did violate a traffic regulation, then as a [ 


matter of law that person was negligent. However, the 
violation of a traffic regulation is of no consequence 


unless it is also established that the violation was the 
aa nenne  f 


cee Tr 


proximate cause of the accident and of any injury _wi which sy) 


Seer a eee 


followed therefrom. 


ee RENN NY nme 


You are instructed that no person may operate a motor 


venicle in the District of Columbia without a motor vehicle 
- oe ee eres 


operator's permit. You are further instructed that an 
cee ne 
individual whose motor vehicle operator's permit is suspended 


PANN Rd POT NEUEN Ne = NNN 


may not drive a motor vehicle in the District of Columbia. 
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You are further instructed that a resident of the 
District of Columbia whose license has been revoked or 
suspended, is not authorized to drive in the District of 
Columbia by virtue of an operator's permit being issucd by 
the State of Maryland or any other state. 


You are instructed that no presumption of neg 


ne A ores senna NP eenet paps ia AS E CONOR DG oat 


arises from, the_mere,happening of wan accident’. If the 

evidence is evenly balanced or preponderates in favor of 

defendant on the issue of negligence, then the charge of 
ligence on the part of the defendant has not bec: 


established. 


REI a 
nnn 
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The plaintiffs must prove by a preponderance of the 
evidence that the defendant was negligent, and thet such 
negligence was the proximate cause of any damage the plain- 
tiff may have sustained. By proximate cause, as that term 
is used in these instructions, is meant that cause isa 
natural and continuing sequence, unbroken by any succeeding 
or intervening cause, produces the injury complained of and 
without which the result would not have occurred. It is 
the efficient cause, the one that necessarily sets in 
operation the factors that accomplish the injury or injuries. 
It may operate directly or by an intervening agency in 


motion. 

In determing whether any question has peed proved by 
a preponderance of the evidence, you should consider all 
the evidence bearing upon such question, rap ancsaen of 
who produced it. A party is entitled to the Same benefit 
from the evidence that favors him when produced by his 
adversary as when produced by himself. | S 

Ladies and Gentlemen of the Jury, the issues which 
you must determine in this case, are as follows: 

1. Was the defendant negligent? If you answer that 
question in the negative, that is if you find the defendant 
was not negligent, then you will find for the defendant 
and against the plaintiffs. 


2. if you find by a preponderance of the evidence that 
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the defendant was negligent, then you must determine a second 
eaouer namely: Was such negligence the proximate cause of 
the injuries suffered by Joseph Tillman? If you answer that 
question in the negative, if you find that the defendant was 
negligent, but that such negligence wasn't the proximate 
cause of the male plaintiff's injuries, then you will 

return a verdict in favor of the defendant and against the 
plaintiff. ; 

3. If you find that the defendant was negligent ana\" 
that such negligence was the protnete cause of the male 
plaintiff's injuries, then you must determine whether the 
male plaintiff was guilty of contributory negligence. 

If you find that the male plaintiff was guilty of contributory 
negligence and if you further find that such contributory 
negligence was the proximate cause of the male plaintiff's 
injuries, then you return a verdict in favor of the 
plaintiffs and against the defendant, However, if you find 
there was no contributory negligence on the part of the 

male plaintiff, or if there was such contributory negligence 
that did not proximately cause the accident and you find that 
there was, you will return a verdict in favor of the male 
plaintiff and against the defendant. 

h. If you return a verdict in favor of the male 
plaintiff, you will, according to these instruction 


consider damages. 


5S. If you have found that the BEES plaintiff was 
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entitled to recover from the ‘defendant, then you must 
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of her ‘husband, if any the female plaintiff has, proved = 
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suffered fran the injuries sustained by her husband. You 
| 


should consider what loss of her husband's services, if any, 
| 


the female plaintiff has proved she has suffered as the 
proximate cause of such injuries as you find the male 


plaintiff sustained as a consequence of the negligence of the. 
| ae $. 
defendant. | View| 


If you find the female plaintiff is entitled eS 


ARI EEN AM AP HMM A hl eh 
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recover against the defendant, you must fix the! amount of the 
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damage or damages which the Court will later give you in the 


course of these instructions, If you find thet the male 
a en eee 


plaintiff is not entitled to recover from the defendant , 
erent NMERNISANA: CAAA LE RAPIWAAT cence SARAH LMS 


then the female plaintiff is also not entitled to recover 


from the defendant. 


If the evidence is wbiiens balanced on the issue of 
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negligence or proximate cause so that it, does Dee. _preponderate 
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in favor of the party making the charge, then he has 
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to fulfill his burden of proof. If, the | evidence is evenly 
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As you have already been told, the ds%c 
ste 
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nescence on his part. I am going to interrupt_¢ at this tis 
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and call counsel to the Bench. 
(AT THE BENCH) 


MR. CASEY: Before the statement was made during the 


nar we 


course of argument that the defendant has admitted tiability. 


THR COURT: You are indicating negligence or what? 
Contributory negligence, is that correct? 


MR. CASEY: That is corrsct. 


ent heal 


THE COURT: I think I should change these instructions 
right now on contritmtory negligence. . I have been 


instructing that the defendant denies negligence, and also 
contributory negligence is out of the case. 
MR. CASEY: Liability is out of the case. 


THE COURT: I am not changing it on Liability. 


MR. CASEY: I have admitted Liability. 


I ask the 
jury to bring a verdict -- 


THE COURT: You have admitted liability because of 


question of damages, because of the injuries? 


MR. CASEY: 


ee 


I admitted liability for the property 
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damage and for the visit to see and be treated by 


wernt NES ree ets RRA OUMIE NEP wry p< pur APOE AINE OS™ 
Dr. Lofton. 


Ne nee IMTOO ony ot ae? 


THE COURT: 


I think I should take out the charge of 
contributory negligence. 


MR. CASEY: I certainly do, too. I would ask Your 
Honor not to mention any prior position 


1 in the case. 
THE COURT: Any prior position in the case? So far as 


the jury is concerned, you have simply admitted liability? 
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I see. I don't have to mention contributory negligence. 
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Sree ta aeeedesineniatial 


MR. CASEY: I wouldn't want any mention made of the 


change in the defendant's position. 


MR. CANFIELD: Not only is contributory negligence 
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out of the case, but negligence is out of the case. 
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MR. CASEY?” That is right, negligence and contributory 
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THE COURT: Ladies and Gentlemen of the Jury, this is 
an unusual situation that has developed in this case with 
eer aS ota UR ag pata AMMAN RENO SCONTI TS OSIRIS 
respect to the defense, with respect to the question of the 
claim of negligence on the part of the defendant, which is 


asserted by the plaintiff and the claim of contributory 


\ 


negligence which was asserted in the pleadings on the part 
5 | 


of the defendant. The fact is, Ladies and Gentlemen of the 


Jury, that the defendant concedes liability for the 


accident, concedes that the driver of the defendant's bus, 
| 
the defendant in this case, the driver of the defendant's 


bus was guilty of negligence and has withdrawn. from the jury 
aati 
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any question of contributory negligence on part. of. the 
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Eee instructions which the Court Daca scart must 
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give to you, were prepared in advance of the trial, on. the, 
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issues and were nenered at a time when it ePReaEe8, that these 


ei atta am anti oe Sree 


quest-tons woald wok Eayotvec- Now it severonee that the 
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sole question in eee case is ins CC there is a = of 
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ocean cause pounce the incident weich er and the 


danages alleged = the praintitt. Is that a correct 
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statement? 
Sue MR. CANFIELD: Are you asking the jury or addressing 
that to us? Yes, sir. 

MR. CASEY: Yes, sire 

THE COURT: I trust you all understand that. If you 
find, Ladies and Gentlemen of the Jury, that his physical 


condition about which the male plaintiff complains was not 


proximately caused by the negligence of the defendant 


employee, whose negligence is Gow ye onceded, you may not 


assess damages. If you find that the negligence on the 
part of the defendant's employee has been a proximate cause 
of the plaintiff's injury or aggravated a previously 
existing injury suffered by the male plaintiff, then the 
extent to which the male plaintiff is entitled to recover 
is the extent to which the previous injury has been 
aggravated or increased by such negligence. 

If you conclude from Cee SNECCE eS ene under bose 
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instructions that the plaintite is entitled to » damages, then 


in that event the measure of his recovery is in such sum 
that will fully compensate him for the damages he has 


sustained as the proximate caus. of the D.C. Transi. -o.pany. 


In assessing damages, you may take into account the 


character of the plaintiff's witnesses and any pain and 
suffering, discomfort and mental anguish you find he has 
sustained or in the future will sustain from February 5; 
196. You may also take into consideration the reasonable 
value of the services or all the expenses that the plaintiff 
has incurred or will incur in the future, or the plaintiff 


has spent in said accident of February 5, 1%. 


If you find for the plaintiff, you will take into 


account the reasonable value of such time, if any, that you 
: | 


find he lost, that the male plaintiff lost by being uneble 


to pursue his usual occupation, as the proximate cause of 


the accident of February 5, 196). 
| 
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into consideration all the Bianca of the plaintifs 


earning capacity, his actual earnings, and the anner in 
. 
which he normally occupied his time, and find the amount 


he was reasonably certain to have earned andthe time Lost 

when he was disabled. If you find in ees of the eee EEE 
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you may take into moaeee any time he may be certain to niose 


in the future as the proximate cause or result of the 


accident of February 5, 196). 
| 
You are also SRE CEC ESE oe if you find for the oo 
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plaintiff, the measure of Aeaeoe, ‘tor his automobile will be 
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in such sum that you find he incurred from the gam: 


- Another ‘element of damages which you shall consider 

in this case, if you find for the Bese plaintiff, the 
power weenerep re teal OID IE At Att ARETE 

female plaintiff is seeking damages for loss of services of 
her husband. This means not only any material service that 
may have been provided by the plaintiff, but also love and 
affection which the wife is entitLed to be compensated for 
in the loss of services of her husband. 

The plaintiff may recover damages from the person 
whose negligence caused the injuries. -In estimating damages, 
you shall consider the facts in this case in the light of 
your own experience and in the use of your own common. Sense. 
You are instructed that before you can consider awarding the 
female plaintiff any damages, you must first have determined 
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that the defendant is liable to the male ee 
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on In this caso, it a8, conceded | that, “the employee. of the 
D.C. Transit Company, Inc. was at the time of the accident, 
engaged in the business of his employer. Therefore, the. 


defendant is liable for the negligent act of his employee, _ 
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According to the Health, Education and Weifare Table 
of Mortality, the life expectancy of one aged 65 years is 
12. years. This fact of which the Court takes judicial 
notice is now in evidence and to be considered by you in 
fixing damages if you Sind the ». .e pe intiff is envivled to 
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a verdict. However, this one factor of evidence is not by law 
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controlling but should be considered in connection with ail 
the other evidence, bearing on the same issue, such es that 
pertaining to the health, habits and activity of the person 
whose Life expectancy is in question, namely the male 
plaintiff. You are instructed i you find for the plaintiff, 


en tei ataiten nbn Ronm i a tne E m 


the amount of your verdict must be based on the evidence 


and based om the evidence alone and not on a sympathic 


desire to compensate for such damages. 


If you find for the plaintiffs, you are not to award 
- selects irsteset NSS MON sepa EE, * 
damages of a speculative character, that is, personal 
injury damages based on speculation. In other a you 


are instructed that if you find | for. the plaintiffs, you are 
REM ts 


to base your verdict as to damages not on conjecture or 
speculation but only if the preponderance of the evidence 


shows that damage has actually resulted to the plaintiffs 
on the matters complained of. 


Your verdict if you should find for the. plaintitts, 
Bm RCL Rin Atel Lie STO NON DI AE 
should be in such an amount as you determine to es end 


reasonably compensate them for the damage sustained by them 


as the proximate cause of the accident involved therein. 
Certain witnesses have testified at the trial of this 
| 
case, expert medical and surgical witnesses. You are 


instructed that if a person by education, study and 
experience has become an expert in any art, science or 


profession, and who is called as a witness may give his 


opinion as to any such matter in which he is especially 
versed, and which is material to the case. You should 
consider such'expert opinion and should weigh the reasons if 
any given for it. You are not bound by such opinion. Give 
it the weight you deem satisfactory, be it great or slight, 
and you may reject it if in your judgment the reasons for 
giving it are unsound. 

You are further instructed if any conflict in the 
expert testimony exists, it is your duty to reconcile the 
testimony if you can, but if you can't, you have a right to 
disbelieve the witness or witnesses less worthy of credit 
and believe the witness you believe most worthy of credit. 
In weighing the witnesses, it is proper to give consideration 
to all the surrounding circumstances if any, their interest 
in it, their opportunity in knowing the truth of the matter 
in testifying, their qualifications, their ability and 
their willingness to expound fairly in reference to the 
subject matter upon which they are called upon to testify as 


experts. 


The nature and extent of the injuries, if any, which 


proximate result may not be proved by a statement made by a 
doctor in connection with a patient, such statements are 
received in evidence only for the purpose of enabling the 
‘octor to tell you everything upon whi he may hea 


Expressions as to the facts, physical and 


@ @ 
mental, may be based on objective symptoms throveh the 
examination, tests or treatment or the opinion ose be 
based on subject symptoms or the opinion may be based 
in part on objective symptoms and in part on sub jective 
symptoms. To the extent that any opinion testifics to by a 
doctor is based on subjective symptoms described to him by a 
patient, the jury may, of course, consider and determine the 
accuracy of the patient's statements. In determining the 
weight to be given to the doctor's opinion, those are 
decisions on matters of law that the Court has made during 
the course of the trial. You are not to be concerned. 
These are matters solely within the province of the 


Court. 


If evidence is admitted by the Court over objection, 


you may consider that evidence, but the Court's ruling in no 


way admits what weight is to be given evidence and testimony. 
That is a matter within the province of the jury and is 
strictly for you, the jury, to decide. 

Where an objection to the question asked the witness 
and sustained by the Court, you should not escalate or 


| 
consider what the answer might or might not have been had 


the question been overruled. Similarly, objections overruled 
by a Court shouldn't be the subject of guesswork by you. 
As I have already instructed you, ladies and | 


you are to determine the facts for yourself solely o: tho 


facts presented at the trial in this case. You are 

structed that statements and arguments by counsel and 
associate attorneys are not evidence. Arguments by the 
lawyors are made to assist you in analyzing and construin, 
and evaluating the evidence and to be so considered by you. 
Arguments by counsel are an important basis and should be 
carefully considered but not as evidence and only for the 
purpose, as indicated to you by the Court. 

Every case is to be determined without bias, prejudice 
and sympathy, for all arguments by either side are solely 
upon the testimony of the witnesses under oath, The evidence 
and the Court's instruction as to the law, you have now 
heard the Court's instructions. As in Se its SECURE OE 


from beginning to end, any ruling pec te varying at 
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“hat is in different ways, no emphasis is “intended by me 
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thereon and none must be inferred by. yous For that reason, 
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you are ea oa “center attention on one instruction and 
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Now, Ladies and Gentlemen of the Jury, I want you to 
take this matter and consider it deliberately in the light 
of the instructions which I have given you. Use the same 
ordinary common sense and the same intelligence which you 


would employ in determining any other important matter you 


have occasion to decide in the course of your every-day life 


You must return a verdict. You must find! either for 
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a Neri nse nto matantnnar (senna e IES 8 rey core 


the male pieiptitt or ene ES If you find oe the 
een wine ate Naa Siac ssyens — tenantintansatanrpeninustincsteD Twice Seer 
male plaintiff, you should ee the anount of the danages 
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in your verdict. If you find for the defendant! as to the 

mma ma 
male plaintiff, then 1 your verdict must be for the defendant. 
~ 


If you find for the female plaintiff or against the 
defendant, you should state the amount in your VERSE oc 


If you find for the defendant, bear in mind in the 
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case of the female, you: can return a verdict in favor or the 


female plaintiff one if you have already returned a verdict 
ace Panne ORO ay wei ae Pn 


for the male plaintitt. In other words, if you return a 
ee eI a waka 
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verdict cy Ros mae Dey CASE your verdict must be also} 
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for the mele ‘plaintire, ol eee verdict is against: the male 
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plaintiff, then it mst be eeeiet Se female, _plaintire, 
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Baa You are instructed, Ladies and Gentlemen of the Jury, 


you have not reached a verdict in either of these cases 
until you have determined all of the issues the Court has 
submitted to you, and in the pleadings, from your consideration} 


you find for either the plaintiff or the defendant in each 


action, 


mem, 


The reason that last instruction was given, the Court 
has found from experience that in reaching a verdict the 


foreman stands to announce a verdict. Instead of answering 


the question, and instead of saying, I find for this and the 


other person, he begins to give a long explanation of how 


eee at OIE ey tte ale 


the jury arrived at a verdict. When the question is asked 
the foreman of the jury by the Clerk of the Court, "Do you 


find for the peoroeee or the = Se a the responsibility 
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rests upon you to mee an answer to show that pee find 
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either for the plaintirt or the defendant. It doesn't call 


(Men etene sehen 
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upon you “by ‘that ‘posture of the case to give an explanation. 


eer, 


It causes confusion. 
You are instructed, Ladies and Gentlemen of the Jury, 
that you have not reached. He verdict in any case until 
ganna tasere nen 
you have determined the issues that the Court has submitted 
to you in light of the determination and found for either 


enn 
the plaintiff or the defendant. Before commencing your 


[ae nr oe 

ER eee select one of your number as a fore- 
man. After you have arrived at a verdict, notify the 

marshal, The marshal, who is not entering the Courtroom, 
whenever you have arrived at a verdict, notify him. Whereupon 
you will be escorted into the Courtroom and you will read 


your verdict. 


Before you retire to deliberate, the Court has a auty 


to verform, There has been in this jury box two alternate 


jurors. The purpose of their presence is already made 
mown to you and after the jury retires to deliberate, the 
Court will excuse or dismiss or discharge the alternave 


jurors and make a brief statement to then at that tine. 


Before you retire to deLiberate, the Court will ask 


counsel on both sides if they desire an opportunity to 
mene + 0 py enamel Cannes atest Verte A Noha an Bi Severin ane oman» 


approach the Bench. Do you desire to approach the Bench? 
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; MR. CANFIEID: Yes, Your Honor. | 


saat 
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(AT THE BENCH) 


MR. CANFIELD: Your Honor, I wish to object in soto 
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at this time to the instructions of the Court, Because they 
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were rather confusing. In fact, the Court started out balling 
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about negligence and contributory negligence. I don't 
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think that should ever have been mentioned to the jury. 


Secondly, I would object to them further because in some of 


Your Honor's later instructions and I can't vecait then, the | 


number or designation, You referred to the fact tha % you 
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a oe ze find either for the plaintiff? ¢ or the dofendent. 
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As I ee rend the posture of this CASe, | there, can be only on 
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side. That is for the ee and Mr. Casey has admitted 
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liability, and that is aos damages. I think oe can be 
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only one verdict and that is for eee plaintiffs, ae 
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I object to Your Nonor's original instruction on 
BIN He 
driving a car when the iJicense or permit had been suspended. 
In Light of my remarks in Chambers earlier, I ob ject on the 


ground there is a criminal statute that is involved, and 
| 


we have no criminal in this case. It is not related to the 


question of liability am has no reat relation to +} 


of damarese 


THE COURT: At this posture of the case, I would 
listen to the objection of counsel for the plaintiff, first. 
What do you offer and suggest that the Court do, admonish 
the jury with respect to the question of the defense of the 
defendant of negligence or Rowen negligence on the 
part of the plaintiff or a requirement that the defendant 
establish negligence as a condition precedent to recovery? 
Which do you wish me to do? 


MR. CANFIELD: First, the defenda ant never raised the 
er cincetsacatee mannan ene cn eet 
defense of contributory: negligence in this case. Second, 
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on the question of negligence and Co negligence, 
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think Your Honor has already pesesa that in saying that 


tiability has been admitted and there is no question of 


negligence on the part of the defendant. I think Your Honor 


can more easily correct the earlier instructions on 
negligence and comributory negligence by saying there has 


been an admission of Liability of the defendant, but in 


Light of the ESCus of some of Your Honor's. tater ins str Pructions 
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in reference to making @ finding | for the. defendant or ees 


the plaintiff, I think Your Honor cannot possibly correct this 
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error by Says to _jury at this. point, in dight of the 


fact erst “defendant conceded Liability, your verdict will 


be in favor of the plaintiffs for those amounts which you feel 
the plaintiffs have reasonably suffered as a result 


accident of February 5, 196), and which are proxime! ly 


vd 


related thereto, | 


THE COURT: With respect to your statement in 
correcting the situation, the plaintiff, the court should say 
in Light of the liability, the plaintiff has suffered, that 
is the proximate result of the injury. 

MR. CANFIELD: That is for both plaintifts, 
THE COURT: Is that satisfactory to you? 


| 
MR. CANFIEID: That will be satisfactory to MO 


TEE COURT: In other words, you withdraw your 


objection? 


MR. CANFIELD: I withdraw my objection. 


ONIN PON ete, 
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THE COURT: All right, Mr. Casey. 


MR. CASEY: Initially, I disagree with the suggestion 


made by attorney for the plaintiffs, in that it referred 
to the plaintiffs, plural. We don't concede any liability 
a eaemalvneynearpnenrenl ih tnincnhnd retNinen ecru cst hee ie 
to the female plaintiff. We were negligent. There was no 
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contributory Dee eon. The SOECELEES cannot’ concede ao 
was any, errae Be the ‘female plaintitt. 
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THs “COURT The plaintitr can recover such) \damages as 


he suffered as a proximate result of the accident. 


MR. CASEY: As to Se ae male plaintiff. 
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THE COURT: But it is an admission of damages. 


ren eee 


MR. CASEY: And he is entitled to a visit to a doctor. 
THE COURT: A visit to the doctor, is that all right? 


MR. CASEY: One or two visits to the doctor, to 


Dr. Lofton. 

MR. CANFIELD: I still think since the D.C. Transit 
Company has admitted Lia bility that Your Honor should say to 
the jury that if you find the fomale plaintiff has suffered 
from the loss of services, if any, from her husband because 
of that eoctaense she is entitlod to recover. These general 
srstructions were read in such a way that they are geared 
against the defendant. 

THE COURT: I should say this applies to the female 
plaintiff as well as the male plaintiff; that the admission 
of the liability applies to the female as well as the malo 


plaintiff, but the establishing of dameges to wee ESEEEE 
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plaintiff must be ENS to be the jee ate cause of she 
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accident. 


CANFIELD : Proximate result of the accident. 
COURT: All right. 


CASEY: Is the plaintiff through? I do coos xe 
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the charge in toto. _ Before we were at the Bench the Sack 
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time, we were charged to instruct the jury that the defendant 


denied meet Eeence and we had just talzen the Dose we had 


Pra Ne arian en eaovnntadisnnn ce enala nant roa ie re 


eee ees negligence. We have not alleged contributory 


negligence. Re Sid | not offer any evidence, on. it and did not 
urge it on the jury... 
Je came to the Bench and asked whether negligence was 


admitted or contributory negligence was. I thought my motion 


to the Court was granted, and that there was no mention of a 


change in the Court's position. The Court advised the jury 
| 

the charge was wrong well in advance and that TES defendant 

in the effect of its pleadings, have raised CEl SEECESS 


they were guilty of contributory negligence. Following that 
correction with respect to oe eee and Liabi si = “of the 
a mneeerrmaer nine RAVEN PE MONDE AN Aft EI tpg cons cc NAAN COh Senta a ts ety wnt: 
Censuses oon Honor several tines put Liability back SEES 


cere A Ren eet ION aye wy nny abies Nidebatean NZI Awa Ae i BAP Ee a Ace al Nl hae rote ARE Hansel! 
issue again. 
a 


When Your Honor was alee anak about los s of consortium 


neem: seth ‘oa Oa er 


that the female plaintiff could recover only a oe jury 


pales habia Aad ases 
New ST ae eae 


found for the “male. plaintire, I think you caught that, that 


erry nti tn Fare eM 


Viability was | imputed to the Transit Coupany, or that the 


Peearcenscenen eet AAACN AON dai Man Mae aI At iASE Wisin AES 
ONS tad 


defendant was responsible for el “tn lagemaoies on damages 
| 


twice, it was if you find the defendant liable, then such 


end such is the measure of damages to be applied. 


THE COURT: You consider that is prejudicial to you 


if you find the defendant negligent? 


MR. CASEY: Yes, because the position we have taken is 


negligence. 


THE COURT: You did not take that in the pleadings. 


You took it in Court. 


MR. CASEY: We have never in this Court urged 


contributory negligence. ue GS nos’ _Seny negligence or 
ares ieee negligence 3 in the opening _statenent. 


om COURT: I don't want to be put in a position of 


ve - Cag eins Nemaeeite 


doing something completely unjustifiod, but counsel were 
called into Court yesterday afternoon. The Court read to the 
jury the essence, briefly the essence of all the instructions 
and they inciuded contributory negligence, but there was 
never any question or objection raised by the attorney 

on either side to that instruction at that time. I am not 


entirely to poe on the negligence mattero 


eeepc nen AO LOR Nah SHSM MUN RTY! FOI cur ate se ay aon Meattoast SSPE MEH LEM Da sFy age eEONN S 


MR. CASEY: on the Seeeeting of verdicts, there was a 
possibility if you find for the male plaintiff, in applying 
it, I respectfully move. for a mistrial on the grounds 


— 


stated. 


THE COURT: What are the grounds you are stating? 


MR. CASEY: In the first instructions on the peciticon 
of the defendant, that is we deny negligence and that we 
asserted. 

THE COURT: The first objection. 

MR. CASEY: In outlining the position of the parties, 


Your Honor said the defendant cbt nee sence 


THE COURT: He did deny negligence. I said, this is 
not a statements of fact. It is merely a statement of 
allegcations in the pleadings, but it isn't to be taken as 
facts, because the facts are developed. I don't think there 
is any objection to that. 

MR. CASEY: ‘The objecti on cvestions of lis 
and whether you have borne the burden of proof on con* 


negligence and whether negligence has been established. 


Then I think Your Honor wasn't going to inform the jury of 
our change in position before the approach. 

THE COURT: I think this is a matter fully explored by 
the Court. If I nes ght this wee prejudice, I would be 
moved by it. I think the Court up to this point has 
explained it to the jury. y , 


MR. CASEY: I think, Your Honor, to complete my 


grounds, it also compromises the position of the defendant 


before the jury. We have admitted liability, 


THE COURT: I think it can be cleared up. We have 
tried this case, and we have proceeded through to the 


conclusion. It has been qutve a lengthy Case. The Court 


Neen teraate pei iOEE RAIN A ETT Be 


doesn't feel that ie should now at this point discharge a 


jury and call a mistrial. I think the Court will now issue 


or endeavor to correct any misapprehension that occurred in 
the instructions and counsel may act accordingly with the 


statements made, unless counsel for the plaintiff is joining 
| 
in the request for 2 mistrial, 


MR. CASEY: I am stating that it is going to appear to 


the jury we have reneged on our liability of negligence, and 
| 
the jury are going to be wholly confused on WES HOSES 


THE COURT: I Sake toll them eas the Court proceeded 


ce eetennscairn en nn atldede seman eminence en 


on the ges that the. defendant | in ‘the trial oe ‘this case 


SM NET M4 seamen 
ape Me gd one 


By StS istility, denying 


one of 


© @ 
contributory negtigence, buts the Court now advises the jury 
Fetes positions were not the positions that are taken 
in this case, that the defendant is conceding Liability 
and they are not asserting contributory negligence on the 
part of the defendant, and anything to the contrary should 
be disrogarded by the jury; that the defendant is admitting 
Liability, and that the question in this case was damages for 


injuries that resulted from the proximate negligence of the 
J 1g 


defendant. That covers it. 


MR. CASEY: As to the female plaints, we don't 


cose any Liability | . 
MR. CANFIELD: You did mention cone negligence. 


Peer nappies in AOE AE RTERN mn empaen cag 


The transit compar ny never took ‘the position of contributory 


mamas! at ie! nana ciate Mena te gnad Abid ah tac are <CH EEE TT ipnecbappecaerman eweeeierennen * 


negligence. I think if you eee the matter, you should 


von Se SA a are Re 
ET NID Latte Ree are net reat IT wee 
deen cane seen rane sti Airs mae tet ohm emthite rae a 


never make any esoncnce to contributory negligence. The 


gman nceneite dtm aman Sam ym 
eee teeny gras bnrisisnVunrnrresennntnd 76 TCRN manna sysop mates ~ 


transit company ce gives references. 
net 1A ccc sre anemnctin nice ne TOUha te AB RS Pomme at 

THE COURT: I think the pre-trial order had a defonse 
of contributory negligence. I don't have the file with me. 

MR. CANFIELD: I don't think soo 

THE COURT: Yes, sir, in the pre-trial statement, it 
appears as follows: "Defendant asserts that plaintiff's 
injuries and damages if any, were caused by the male 
plaintiff's sole or contributory negligence.” 


MR. CANFIELD: I apologize to the Court. Ia 


error o 


MR. CASEY: We BOK: not eed on that at| j any time 


ve art ats yn tiie INN caso VO, Nat abet oe 
hed sett art 


in the trial. 


amen trac sige ON 


THE COURT: But the Court's position of having Left 
out and picked out something in thin air in the pre-trial 
order in fashioning its instructions, you agree to that? 


MR. CASEY: I certainly do. 


THS COURT: I think we can take care of that. We will 
try it. 

(IN OPEN COURT) 

THE COURT: Ladies and Gentlemen of the gary, there is 
an involvement in this case which the Court has had called 


to its attention, in connection of which the Court has 
| 
listened to counsel on both sides. The involvement which has 


caused counsel to request the Court to give further admonition 


and instruction to the jury is on the question of whether 
or not the defendant relied upon, the denial of | the defendant's 


negligence and whether the defendant also relied upon the 
defense that the plaintiff was guilty of IE OS 


negligence. Zhe meee is that the OSS in- the eS of \ 


RAEN, aeRO, aepmeyed 1000 LPM ay 
seh renames te Fae tine ade srannione Pree 


‘this case does not. deny, Liability on ‘its part or negligence. 


The defendant in this case 3@ admits ; its own | elders 
ee enema ered “ANAT prea pens Wein coun erwin fl 


and the defendant does not assert or claim that, at no time 


asserted or claimed. that..the defendant..is.. euinty, of 
i nrc 8 


aa aaa 


contributory negiigence, so poss _Ha.. elenents-are.. eut..of, the 


Man, 
seven Mo adeneg sapere 


+5 


CASGe 


The caso is presented to the jury on the admitted, 


. a aeenectetil annette nme yatta aOR hm iA Ae A OANA AO 


conceded Liebi lity. for the happening of ae SEE CCS but 


A oe enntiny tI Talay), Mmmeenewees 
Ee airmen a MOP CC TAIN ANI 408 cacnencernyy a teaiite ~ 


the Setenee the bus Sees ee the COORG are not 


whe * I Wee teste SMALE HI AMON SAAN ay an sax, *! a 
seen NOT Wnty. cit TY ti Sa SEM wh Weta s oe Stead Hiei 


asserting th at ‘the ‘plaintire was guilty oe ath contributory 


+ ota Sansok 


panntsrassiwres ine iPad socab tet Pe had 


Se arneee “the purpose of the Court is ee noceces the 


pis Prr MO aia B DENISA SIH MTN IF MT NEL A ito 
erect amemsnnnae tekst ead 


former notion ‘as “indicated by any part of oe Seer eee 


RR ee See Eee aT rae tween 43 nwrid3 
seat BA RI a aot mwtte sts Baek y ‘how enna f 


that the "defendant was denying Liebiiity | and was eens 


oa SERANAN OAL SPENT GA BNE AD OPIN meg se xgscemtichen Dimer 


plaintiff. 
sensi orer™ 
Approach the Bench. 


(AT THE BENCH) 

THE COURT: Is that satisfactory to all? 

MR. CANFIELD: Yes, Your Honor. Yes, it | 
factory. 


MR. CASEY: Subject to the positions taken at the 


ten a enrtnnt eth rt re beta shin DINY Lae Linton der 
OMENS nN INI. 3 os NIETO 


Bench a moment ago. . 
erected te MAI mers 


THE COURT: Well, I am now taking a position. What 
is your position? Are you still objecting? 
MR. CASEY: Not beyond what I have already said. 


Nea AMS a yn prea Am 0 
RE Rear e an eisrtor nt gunon 


We do admit Liability. 


Pe ats ave 


THE COURT: Yes, nine you don't assert the claim of 


contributory negligence? 
MR. CASEY: I certainly have not, nor have we denicd 
negligence. We do not deny contributory negligence. 


(IN OPEN COURT) 
THE COURT: Counsel for the plaintiff wishes it to 


33 


appear in the record that the Soe Ses now so state that 


1AvS 


ned A CRATE NARS ASIEN SA RMIT 9 CANDIES ara nwt? 


in the ae aux of Course At Bas. the poceuess rial in this 


Petar a dial 
mace te AOS Piocoatel 


Court of this case the plaintiff admitted Lisbility for the 


Deets Sth Rea Te (OM yon = bi 8: Pr idharsyhiy aga Se ee rl a ’ 
happening of the SESE COS admitted ee negligence of the 


2s PRIMA SEIN mig ae 


SAO a til 


sent Anes tesE MO Bld ihn Hse dH 


defendant see See aia aes at any time claim or anake the 


We Na oe 


Sed Mae Lk ENR La cD 6 sands A 


— 


ue sepa een 


a myiy 


claim that the plaintife 1 was Se Se contriputory _ 
sine rnegan hati ™ ey re Pata 


negligence. Right? 
ee a meals sehlone AK ; i 
MR. CANFIELD: Yes, sir. I think the Court inadver- 


nt 
tently said the plaintiff. I think it is the defendant. 


Se aaa 
ena wevrrate ssf RENMARN SSN 
ec atatemiiiemtenaill nakmeeanets oe abla 


———" fH COURT: We will clear that up. SESE eatcy) NN 


rr nen EN Nd eR ta ny a 4 3 8s RD stevens RHO ys Dey \ 


plaintiff, I Hoes Roe defendant. In light of; the fact eee 


iT DANA a 
Naennaritineag a, sincaiieere LETT 


ahi’ Atm ote 2th 
ane aE ee SP yy agg tte PEA 28 


the defendant Tae eanioted Liability for che! “neppening 


ei he, ae as 
Ste sinet AREA PM sink PLY tia Ne BN LEER Ry Taha 
Paar arene 


of the accident, ee. Sole sucess remaining is the eo on. 


sel fabad Sanatreaatst me lez attas ane Weis 5 ae, . 


NOREEN STANCE SR Nig asa tad Sb ye MOMs 


‘of damages | on, the, _pomtof the plaintirr, that is, any i 
pen \ 
{ 


ene 


wernnane 


damages which the plaintiff is entitled to recover and in 
that respect, the only issue is whether or mob} the plaintiff 
was injured in the accident as a result of the admitted 
proximate cause of the admitted liability of the defendant, 


is the defendant's negligence and if it is established that 


the plaintiff was injured as a proximate result of the 


accident, the extent of that damage. 
Is that EES SOE 
CANFIELD: Yes, Your Honor, that is Sarrsrascoer: 
COURT: Is that satisfactory? 


Yes, Your Honor, 


La 


THE COURT: Very well, do you wish to approach tl 


Bench on any other phase of this matter or is that completed? 

MR. CANTIELD: I think it is completed, bearing in 
mind my previous remarks « 
MR. I do not wish to approach the Bench. 


Do you object to my remarks? 


MR. May we approach the Bench? 


THE COURT: All right. 
(AT THE SNCH ) 
I do not ask Your Honor to. 


RTE cua Ln PEELE ATTN A eS 
bus. I do not eee to waive wise ypossetCe 


MR. CASEY: give any. 


further instructions, 
pores yao ect naabivindhedd PARNER aren ACRES 


T took at the Bench a mo: 


a seichnga ontylaitoe NSIT TES sents sae 
further instruction as Ree Rot change. ino the instruction on the 


eo 280 | on my ; ob jection to OE 


soe Reactant 


has 


Liability question»; 
You want the Court to Seve there 
ar MORAN ahs ak 


COURT: 
ha ita AITO A STs I ath ae A KE ein ed 


been no change in ee plaintiff's position. and | never want RS 


QW pits iimah OES weit ME hee 


etieettgah sas oae rN pang ee 


ve woes G0 do enyenene a can to correct this. 


atte 


Sane it. 


Setanta gene cee an as HEINE 


PTAA VAT nee NO Oe bh bredine st iortotnty ott % lay net arch 


record. 
erage ‘apenas wetente 


mR. CASEY: I cannot suggest anything to | improve the 
rece tannenene new s aiieeeahinnadi halnaennenall idrianre wes: . nee 

record at this, time s.s< 
THE COURT: Then you have no objection to the position 


that the Court has taken? 
MR. CASEY: e thatTbave...... 


takene...-, 
I am here to correct. 


MR. CASEY: I have no correction to suggest at this 


posture. I do not want to waive my motion. 

THE COURT: That is still an ambiguous statement, 
because the Court has endeavored and has stated it is 
endeavoring to correct any misstatements that Epeenes in the 
instructions to the jury regarding the defense, the alleged 
defense, possible defense of negligence, a denial of 
negligence on the part of the defendant and the claim of 
contributory negligence on the part of the plaintiff. I 
think I have corrected it. If you have any suggestions for 
further corrections, or if you have any other corrections, 
please state them, 


| 


MR. CASEY: The defendant has: no suggestions for 


Oo 
parent inna tdacin ee nsoaintee wepelnvedl Reto NH crn PA) 


further EEE LES or alterations at this time. 


= 9: MAE VP ee NES ASOT mettle 8 eM A ME MATE a ot ty tit 
ule met DSS MILO ESOL Se OE NONI Ce 


MR. CANFIBED: ‘I might say this to the Court. It 


now ten minutes after four. You might consider! letting the 


jury deliberate today, of course. 


THE COURT: If they write the verdict at five, I will 


call them in at five and I will listen to them. 

MR. CANFIELD: I was going to postulate the possible 
suggestion that if Your Honor were going to excuse them, 
and to come back tomorrow, it might be Sey could ee ‘re- 


ere ened ens, Serteaa esa Maasai ES eh 


instructed in full, | with. (sdSk...8 2, statement . 


Bm cave 
nett Parag Oa LO rina g 


THE CCURT: I think the instructions have’ been 


corrected or amplified sufficiently. I don't think it 


just offered 
see that there is any claim of 
error, ail right. 
(IN OPEN coURT) 

COURT: Ladies and Gontlemen of the Jury, before 
you retire to deliberate, as the Court has stated, the Court 
duty of discharging the two alternate jurors. 
Alternate Juror No. 1, Mr. Daniel R. Banks, is that correct? 

THE JUROR: Daniel R. Banks. 
THR COURT: And No. 2 is Mrs. Ruth A. Peale. The 


Court wishes to thank you for your services and do not 


Leave the box with any feeling that your services have been 


in vain. They have not been. Do you have any clothing 
or material in the jury box? 
THE JURORS: No, sir. 


THE COURT: ‘Then you may retire. The jury will now 


retire to deliberate. 


REPORTER'S CERTIFICATE 


I, Isabel Warner, reporter, do hereby certify that 


this is a correct transcript of the proceedings in the 


above-entitled matter. 


What do you mean by that? 


To stay comfortable, you have to walk kind of 


ARFIELD: I think that is 
You may examine, Mr. Casey. 
CROSS EXAMINATION 
BY MR. CASEY: 
Q Mr. Tillman, is it correct that until a few 


moments ago, you, had forgotten the accident that happened 


on November 28, 196 a matter of about two months prior 
’ ? Pp 


to the accident that involved the transit company? 
A Yes. 
Q In that accident, you were driving the same car you 


were dri.ving when you were struck by Mr. Thomas! car. Is 


And you were driving the same car that hit the 

lamp post on March 12, 1964. Is that right? 

A Yes, sir. 

Q It was that 

A Yes. 

Q And in that accident of November 28, 1963, you 
struck the rear of a taxicab driven by a man by the name 
Hunter. Is that correct? 


A That is correct, 


152 


Q And you damaged the front of your car, shat same 
| 


Chevrolet? 


A No, sir. I didn't damage his car. I knocked out 


his rear tail light. 
= | 


Q You didéntt damage the front of your car in late 


November, 1963? 


A I don't recall any. I didn't do any repairs on it. 


Q Did you do any repairs after the February 5, 1964 


accident? 


A Yes, sir. 


Q You did pay a company $65.00 to repair your car 
| 
at that time? . t 


A No, sir. I didn't pay. My son repaired it. 
Q Did you ever fix your car after the March 12; 
196. accident? 
Yes, sir. 
You did? 


Yes, sir. 


Did you do it yourself? 


eA NET A AEE a 


Me and my son. 


And then you sold the car in April. Is that 
| 


Yes. . | 


a 
SN ew the EEO Ee HAE 


In November 28, 1963, the accident, the one 
| 


about two months before the accident involving Mr, Thomas, 


the car was stopped for ¢ read light and you struck it from 


behind? 


Anda you have forgotten that until my copy of the 
police report was showed to you. Is that right? 
A That is right. 
Q Never thought about it until a fow minutes ago? 
A It was slightly, and the man who was driving the 
cab, the cab didntt.belong to him, and I went to pay the 
man the cab belongs to. 
Q That cab belonged to Raymond R. Robinson, who lived 
on Water Street, N.W.? 
A That is right. 
Q Your accident of March 12, 1964, that was when 
you struck the Light post. Is that right? 
A Yes. 
Q Ana ‘that time you aid about $100.00 worth of damase 
to your automobile. Is that right? 
I didn't cet any estimates on it. 
The damace November 28, 1963, was about $75.00? 
T didn't get an estimate. 
MR. CAMFIEID: I object. I think the testimony is that 


his car wasn't damaced in the 1963 accident, end Mr. Casey 


js reading from something else. 
MR. CASEY: I read, didn't you get $65.00 worth of 
damage to your car after the accident in 1963? 


MR. CANFIELD: I object on the basis that -~ | 


| 
TH COURT: The question may be asked and the witness 


may answer the question if he sees fit. 


BY MR. CASEY: ° 


| 
Q Wasn't there $75.00 worth of damage or approximates 
| 


$75.00 worth of damage to the front of your car as a result 
of the Noverber 28, 1963 accident? | 

A My car didn't get any damage at that vane, 

Q Wasn't the taxicab damaged in the rear, the cab 
you hit at the red Light? : 

A The rear tail light. 

Q Now the .park PELEeS came after you hit the Lamp _ 
post, after you went off Beach Drive. Isn't that txv0, 
March 12, 196),? 


= | 
A Yes, sir. 


Q That accident happened at about 11:00 P. Mes 
Thursday night? 


Yes, sir. 


You had been drinking? 


Not hardly. I didn't have any, anda I hadn't had 


anything to drink lately. | 
| 
Q Had you been drinking before your accident of 


Saree ee ae errtoch® 
Sips Diy tes hae SSE Se Ek eee 


Te Se aS 


een ry ie 


March 12, 1963? 
Back during the day, I had. 

Q Did you tell the park policeman by the name of R. 0 
Pulley that before you hit the lamp post, your speed was 
25 to 30 miles an hour? 

A Yes, sir. 

Q Did you teil him when the front of your car came 
in contact with the Lamp post, at the moment of impact 
your speed was 20 miles an hour ? 

A GA GaSe 

Q So you hit a light post with the front of your 
car after soing off the road at a speed of 20 miles an 
hour. You bent your tie rod. You did bang in the front of 
your grill. Didn't you? 

A No, sir, the headlighte. 

Q You bent your rod and your headlight, but your 
pack didn't feel any worse for weer from the accident. 

Is that right? 

A e sir. 

Q Now, Mr. Tillman, as you went about your duties, 
your business as 2 plasterer, painiecr and Light carpenter, 
you carried, as I recall your testimony yesterday, sir, 
your pairh in the trunk of the 


A Yes, sir. 


= Nee rarer meade ARIE TRS TALS TLE SS IS YT ST 3 


Q And as the photographs voro admitted into evidence 


+ : a i 
and showed to the jury yesterday, you carried your laddors 


on the top of your care 


A That is right. 


Q Where did you carry your other tools, your brushes 
and plasterer's tools? 


| 
A My brushes and paint generally go in the) trunk. 


My tools in the back seat and my Ladders on the top of the 
| 


care 


Q 


. 


As you carried on your business for several 


years, you largely got jobs from word of mouth. One job 


that you did, that person would tell somebody else who had 
a plastering or painting job. Your work went on that way? 
A Yes, sire : | 
| 
Q Your work was more plentiful in the warn months 


than in the cold months. Wasn't it? | 
A Not exactly. During the winter time, it SLOWS UD. 
| 


Q And your work took you ali the way around the 


metropolitan area. You did one house. You were engaged to 


somebody else's and the second person was several miles 
| 


from the next person, and you were all over the area. Is 


that right? 


A hat is right. 


Q After your return to work after the accident, 


how long was it after the accident that you returned to work? 
| 


A Between three and four weeks. 


+ 


it your testimony that up vo that Last week 


S4ear 
by 


you couldn't work and the next week you just 
took off beenuse you wanted to be aroune the house and didn't 
want 

I didn't cet that reat clear. 

Ts it your testimony after the accident you were 

period? 

That is right. 


One week of that period you were off from your 


Yes, sir. 
And you took one week of f because you didn't 
feclL like it. Is that correct? 
A Yes, sir. 
Wow Longs did you work? 
I worked a little better than three weekSe 
Q That’ was the same type of work you had been 
doing around this metropolitan area, travelling in your car 
to plaster or paint or do maybe some light carpentry work? 
A Yes, 
Q Where did you carry your carpentry tools? 
A As 2 tool, I am not a carpenter. Iam just a 
general repair man, Going minor repairs. 


You did carry a carpenter's box? 


as weighing 5 to 50 


By 5) Wael ER refer to that box 


pounds? 
. = i 

A No, I was referring to plastering tools which 
| 


weign 96 pounds. 
Q You carry that by yourself? 
A would find that when I get to the job, ang at ail 


times I get help. 
alone. Is 


Back before the accident, you yworkes 


Q 


that right? 


A Yes, sire 
Q Mr. Tillman; after February 27> 196L, you weren't 


e any kind of a motor vehicle. 


allowed to ariv 
relevancy 


I dontt see any 


MR. CANFIELD: Objection. 


this kine of a question would havee 
MR. CASEY: May we approach the Bench? 
| 


THE COURT: You maye 
(AT THE BENCH ) 
this was the month of the 


MR. CASEY: February, 196), 
accident. If the Court please, this man restified he went 
around town with the ladder on top, and the pairé and tools 
in the car. That is how he goes his work. at am prepared 


to show for an extended period of time after the accident 
automobile. 


a to drive a 
| 


he wasn't permitte 


mum COURT: By whom? 


By the District of Columbia. 


MR. CASEY: 


What bearins does that have on the 
question of ne¢tlisence or injuries? 
MR. CASEY: Or loss of earnings. This man could not 
drive his car with all the tools in it to the job. 
MR. CANFIELD: Are you saying because his license was 


suspended, he didn't drive? 


MR. CASEY: There was a series of revocations and 


his isntt admissible. There are a score 

of cases 

MR. CASEY: I am not soing into any traffic code 
defects. 

THe COURT: What cases are those? 

MR. CANFIELD: TI apologize to the Court. I do not have 
the name of the case. It isn't in this 
I am saying the case authorities applied to interrogatories, 
asking was his license revoked or suspended. This is a 


criminal matter. It has no bearing on the civil matters. 


CASEY: I could quite agree that it wouldn't be 


to show that es a result of the accident. I 
couldn't show anything about the conviction, paid a forfeit 
suspension, because it has no pearing. What I am 
showing, this is strictly from the loss of earnings damage 
claimed, that this man to whom an automobile was essential 


in his work, wasn't allowed to operate an automobile when 


it was his injury 

Why, what was the reason thet he jcould not 
lis permit was suspended February, 196), 

suspension. I am not going into the reason. 
Was it following the accident? 

No, has nothing to do with the accident. 
How Long before the happening of the 

accident? 


MR. CASEY: Thirty days before the accident. It was 


for passing a stop sign. He did that the last day of 


Jenvary. Then on March 2, 196, surrendered his permit 
for thirty days suspension, and on Avril 9, 196h,: which is 
ust before he went to see Dr. Spence. 

He again accumulated points and he was served with a 
revocation order. No temporary permit was issued, and he 
appealed by mail on March 12, 1964. April 23, 196), during 
which period he wasn't driving because there was a hearing 
and the revocation order was suspended, so this lan then on 
Avril 26, 1961, appealed to the director and on May 11, 196h, 
he was served with the director's order. This man could not 


Qrive until well after May 11, 196h. He was served with the 


director's order suspending the revocation. 
THE COURT: What is tho theory upon which you urge the 


admission of this testimony? 


.MR. CASEY: The theory is S ; is entirely apart 


from any Liability issue i 18 It is. simply different 


not work during this period 
to drive in order to work. 
RT: What is th asis of the r 
CASEY: Accumulation of points, Your H 
were accumulated this way. 
THR COURT: Your contention is that the revocation of 
his license was not due to any accident, so far as it 
Pfected his ability to drive, put that it was due to 
the fact that he had accurmlated points as you have described 
to the extent that the risht to aQrive was withdrawn or 
Is that right? 
That is correct, Your Honor. 
THR COURT: What do you say about that? 
MR. CANMPIRLD: I hardly see how that was relevant to the 


The point Mr. Casey is trying to make is this, 


because his permit was susp pended, he therefore aidn'tt drive. 


That Goesn't necessarily follow. He may well have driven on 
a suspended normit. If he aid, what bearing has that on 
this caso? 

If Mr. Casey has ovidence that Mr. TiLlman's c2 
stayed at the house and he didn't work, but to say that he 


aia not work because his permit was suspended -- 


MR. CASEY: If he drove illegally, I think the 


jury is entitled to have that testimony, if he 
cannot work because of his back. 

TH COURT: I think there is some implication. If you 
have some evidence that his license is gaol eneae uss he 
was in a position to drive. Perhaps you go 4 Little further. 
He actually wasn't driving. The assumption was he did not 
have the right to drive. If you say it is seeene ie? to his 
case that he can bear out your theory of the case, you can 
cross examine if you please, his right to drive or his 
ability to drive, or his actual driving, but I don't think 
what I have heard of the guestions at this time would 
completely eliminate this phase of the case from the recorde 
It may be said to have some reasonable bearing on the 
issues in the fact, if you say you have some authorities. 

MR, CANFIELD: As to authorities which I think 

| 

Mr. Casey will agree has no pearing on a negligence Casee 
He is showing a relationship between the fact he had a 


suspended order and his driving abilities. 
| 
THR COURT: The revocation of the license wasn't on 


the basis of any neglisent act of this man. 


MR. CASEY: No, he wasn't charged. He didn't get any 


points in this accident. 
MR. CANFISLD: Your Honor, I would proffer this to the 
Court. Mr. Tillman would be placed in the position, if you 


were permitted, of admitting he drove on 2 revoked permit 


which would be a violation of the Law. Now, the Court has 
in recent taken a complete change on even a prior 


convicsion ageinst man in criminal cases 


Are you speaking of the Lutz case? 

MR. CANFIELD: No, I think we have an analogy between 

the prior conviction. 
: That poes to the credibility of the witness. 

Of course the admission 0! vidence of prior convictions 
even went so far as to allow evidence of a conviction of a 
misdeamor. I have heard that many times in a trial. 

MR. CANFIELD: That is actually what this goes to, his 
credibility, becsuse he says he worked. 

THE COURT: Credibility, the éuty of instructing the 


jury is not considered in anyway that he had a prior 


offense, his guilt or fnnocence. The Lutz case distinguished 


it. 
CANFIRID: I think if Mr. Casey is permitted to, 
ceoing to place an unreasonable burden on the 
to overcome the implication that he is a careless 
Griver. a bad record. You don't, obviously. Even 
thouch Your Honor allowed m to look into the original 
charces, this would be damacing to the plaintiffs! case, and 


not really serve so far as justice in this 


When and where in tho March 12th accident, 1967, 


Mr. Tillman was operating at that time with a Maryland 


i 
permit, which he has held for yoars. Tam sure that 


Mr. Casey has heard for years of the vermit that was revokede 


He held the Maryland license for yeorse 


The police in the March 12th accident unfortunately 


charged him with driving on & revoked permit. I aan't 


| 
think it is appropriate. T don't think it is proper. There 


were two permits in existence. 

MR. CASEY: I don't mow. That is not a natber of 
record. I think Mr. Canfield has reversed the situation. 
This man testified he wasn't working during this period. 

| 
The reason he wasntt working was he was injured. He said 
the reason he wasntt rotting around was becanse he was 
injured. Now, I find the reason he wasn't working was 

| 
because he couldn't get around. 

THe COURT: He has no right to drive on a Maryland 
license. 

MR. CANFISLD: He has no right if his es is 
revoked in the District of Columbia. He has no night to 
arive on another 1 Two or three weeks pefore the 

| 
last accident, Mr. Tillman continued to drive. Hie said 
he went back to work three or four days before the 
March L2th accident. Mr. Casey said he had another reason. 


After he started back to work, he shouldn't be driving. 


This is a criminal casce 


Qule 13 said, "If there is one ground for 
the agmission of evidence, it shoulda be admitted on that 
ground.” I & oelieve the plaintiff can forfeit his 
chance or 

Here 
conclude. nis the reason he couldn't work. He had to 
drive that car because of the tools. 

THE COURT: I think it has some bearing. It is a 


proper inquiry to ascertain or probe the cuestion of why he 


didn't work, Then if the plaintiff is taking the position 


that he didn't work because he was uneble physically to work 


evidence on the defendant's side to the effect 
tion which would justify consideration as to 
the real reason for his not working was not 
because not work, but there vas a legal sanction 
against n 7 he cease work. That is in the field of 
reasonable inaniry. 
MR. CANFIELD: 
if I am afforded an 
stablish 
our examination that Mr. 
valid at that time? 
“n¢ to Mr. Tillman, 
Marvland perm: 6S was illegal to ¢ri 


Columbia. >t Did you nob+ 


GO 


| 
civil case. | 


MR. CASrY: No, I am not. 
When the ban is proclaimed against driving 
i 


against an individual to perform, he pays attention to the 


ban. I don't think you are charging him with any 


illegality to assume that once he gets a notice from the 


director, that he is not permitted to drive. He isn't 
: 
to drive. No one is charging him with a criminal act 


thouch from driving. The evidence is he was stopped from 
: | 


driving. We assume that he stopped to take an apposite view 
which gets into the Lutz situation, 
Nothing penal about a man receiving a notice not to 


drive, unless he violates that. No one is suggesting it. 
MR. CANFIELD: I have nothing further from |this 
| 


standpoint, Your Honor. 
THE COURT: I would be glad to hear further argument. 
; | 
MR. CANFIELD: I think I have said what I can. I don't 
see any relationship, any relevancy or materiality to 
what statements Iir, Tillman has made, and I think that 
criminal conviction in this case is going to Shouse 


injure us. 


MR. CASEY: I am not going 


THE COURT: Will you state it succinctly? | 


MR. CASEY: I am not soing to say a word about eny 


Cle 


violation tk rave pi. » suspension or the revocation. 
sho service which showed the 

period during which he could not drive, the suspension 

and revocation order served with the same that he appcated 


the revocation to show that he could not drive, I am not 


going into any reason. The license may be revoked for 


any reason. 

THE COURTS With that limitation, the Court will over- 
rule the objection. 

(IN EN COURT) 

Mus COURT: Ladies and Gentlemen of the Jury, this is 
en instance of the situation that the Court referred to at 
the beginning of the trial, where conferences take place 
at the Bench out of the hearing of the jury. “The Court 
always feels a little guilty about a situation of that kind 
pecause the natural feeling on the part of someone sitting 
idly.by that thet person is being discriminated against 
or they are kept out of the picture. 

The Court is endeavoring to clarify that by saying 

et matters discussed at the Bench are matters having to do 
udojects which are not in your field. You are the 
the facts and the Court allows any facts to be 
Geveloped by the witnesses on both sides that are pertinent 
in anyway to the casce 


The conferences at the Bench are with respect to matters 


GE 


| 
that “are Low import and not of factual import. Therefore, 


the Court endeavors to protect the jury from statements 

made by counsel on each side. The Court permits counsel 

to speak freely and make any statements they aes eee in 

regard to the legal situation. The Court is attempting to 

protect the jury about statements made outside of the record 
| 


which are prejudicial, one side or the other. That is the 


| 
purpose, and I am sure that you likewise will be protected 


so far as the Court is concerned. 
Counsel may proceeds 
BY MR. CASEY: 
Q Mr. Tillman, is it not a fact on February 27, 196, 
your License or permit to operate an automobile — 


| 
suspended for thirty days by order? 


A What date is that? 

Q February 27, 1%l:. 

A Along about that time it was suspended. 

Q And on March 2, 196lL, you were served and surrendere 
your permit for 30 days suspension? 

A That is correct. 

Q And on April 9, 196, you were served with a 
revocation order. Is that correct, April 9, 1961? 

A What does that mean, please? : 

Oo Weron't you served with an order rovolking your 


license on that date, that is the April 9, 196). ‘date? 


CS 


I remeuber. 
permit was issued, no 
license or vermit? 

A No, sir. 

Q You mean, no, it wasn't 

A I don't believe so. 

Q Then on April le, 196h,, you appealed that by mail, 
aid you not, discussing appeal by mail? 

A It was mailed back. I don't remember the exact 
date. 

Q Then on April 23, 196), there was @ hearing and 
the revocation of your license was suspended. Is that 
right? 

A As ‘cLose as I remember. As close as I can recall 
about that. 

Q On April 26, 196, you appealed the order to the 


a@irector. Did you not? 


Q And then on May 11, 196, you were servod 
with the director's order. Is that right? 
A As close as I can recall. 
Q Mr, Tillman, you rememoer that on March ll, 1966 


2 


came to the office where I and with one of your avtornoys 


Grimaldi from tho same firm that Mr. Canfield was with, 


there was a Mr. Webster at that time, who w 


! 170 
@ S | 
| 

time-in the office where I work and before a notary public 
you took an oath and gave testimony and answored the 
questions by the attorneys, which was taken down in short- 
hand by a reporter such as we have in this Courtroom? 

A Yes, sir. 

MR. CASEY: Pace 4:3, Your Honor. 


Did you give this testimony under oath in your deposition 


on that date, Mr. Tillman, in answer to these questions? 


NQURSTION: When did you sell that-car, Mr. Tillman? 


"ANSWER: I beg your pardon. 
"QUSSTION: When did you sel the car? 
| 
"ANSWER: I sold that car. I dm't remember just when 


I sold that car. 


"QUESTION: Can you remember the month? 


"ANSWER: ° It must have been around April, I believe. 

“QUESTION: April, 196)? | 

"ANSWER: Yes, sir. 

"QUESTION: Now, who did you seil it to? 

YanSWER: I forget the fellow's name I sold 
fellow downtown. 

"QUESTION: Where is the fellow? 

"ANSWER: Well, I don't kmow now. 

"QUESTION: dunk dealer? 

"AXKSWER: No, a garage man. 


NQUISSTION: Garage man? 


~"ANSWER: Yes, 

"QuesTlo.: Where J carage? 

NANSWER: At that time, it was down between 6th and 
Tth Street. 

NQUESTION: Between 6th and 7th Street, how far up? 

YANSWER: Between N and 0, I believe. 

“QUESTION: You are not really sure about that 
address. Are you? 

NANSWER: No, I am not. 

NQUESTION: How mach did he pay you for the car? 

YANSWER: To tell the truth, I con't remember. 

"QUHSTION: $25.00 would that help you? 

NANSWER: No, I don't remember. 

QUESTION: And you don't remember the mants name? 

"ANSWER: No, sire 

NQUESTION: You don't remeber where the garage is? 

"answer: No, I don't. 

NQUESTICN: Do you remember if the car had another 


accident before you sold it? 


NANSVER: No, sir, I don't. It didn't have no other 


accident. 
"QUESTION: It didn't? 
NANSWER: No. 
NQUMSTICN: Did anybody else crive that car 


NANSWER: No, sire 


JUMSTION: Were you the only one who would be driving 


4th 

it if it were being driven? 

“ANSWER: Yes, sir.” 
BY MR. CASSY: 

Q Did you give that testimony under bacnion 
March 11, 1966? 
A Yes, sir. 
Q Didn't you remember the Novernber 28, 1963 accident 


when you gave that testimony? 


A I didn't remember that. 


Q Didn't you remember the March 12, 196), 


accident when you gave that testimony? 


A No, sir, I did not. I thought he was referring 


to the accident where I was hurt in. 


Q You thought he was referring to the adcident where 


you were hurt in, when he asked you that question? 

Do you remember if the car had another accident vefore you 

sold it? : : 
A No, sir, I don't, It didn't have no other 


accident. 


Q You didn't understand that? 
| 
A No, sir, I didn't. I only thought he was referring 
to the accident where I was injured. 


Q You sold the car the month after the March 12, 


196, accident. Didn't you, sir? 


Ves, sir. 

Q Didn't you remember when you sold it, it had an 
accident that involved the front end with the tie rod? 

A At that time, when you were asking me tic 
question, I didn't recail ite 

Q Did ‘you remember then how much you were paid for 
the car when you sold it? 

A How much the man who bought the car paid me? 

Q Did you remember then, or do you remember now? 
In March 28, 196, do you remember how much he paid you 
for the car? 

$45.00 or $50.00. 

That accident didn't hurt your back at all? 

No, sir. 

Mr. Tillman, when you were in Garfield Hospital 
the second time, thet is the stay that would have been 
1957. Is that richt? 

A It was about that time, as close as I can recall. 
Q In your deposition you thought it was 198 or 19:9, 
a year or so off. 
A 198, I really believe it was. 
Q At that time your symptoms were in your right 
side. The pain went down the right lege 
A Yes, it did. 


a) And the symptoms wont down the richt leg while you 


were,under the care of Dr. Spence. Isn't that 
At that time it was in both legs. 
Both right and left? 
Yes, sir. 
And at the time you were having the operation in 
pain was going down your left side. Isn't that so? 
Yes, sire | 
Mr. Tillman, how long have you had this trouble 
stomach? 
To begin with?. 
Yes, sir, when did you first have that. ‘trouble? 
' Back in the year 1920, something about 1922. 
And you had been told perhaps you had an ulcer, and 
that was what was causing it? 
Do you want me to give what they told ne? 
Q Yes, if they did. 
A They said I had a duodenal ulcer, and set they 
called a reverse function of the stomach. 
Q A reverse function of the stomach? 
A Yes, sir. 
Q Is that what caused you to vomit and inflamation 


of the stomach? 


A Yes, slightly. 


Q And you have thrown up over the years with that. 


Haven't you? 


T havGe 
How mony times have you been hospitalized? 
Towes in GaLinger in 1963. 
hat is now the D.C. General Hospital? 
That is now the D.C. General Hospital. I was in 
Providence. I poLieve it was in 19.0, That was when 
it was southeast, along about, since 1922. 
Q Ang that stomach condition has prevented you from 
working on many, many occasions. 
A Quite a few. 
Q And it has cavsed you to lose time because of 
these various hospitalizations? 


A Yes, sire 


Q On several occasions, you founda yourself 


throwing up, sick at your stomach on the job? 
A Yes, sir. 
Q And you had to leave work at that time? 
Spun Siler 


And you told people at the hospital that was 


A I certainly have. 

Q What is the longost, continuous period you have 
missed from work on account of that stomach trouble? 

A None, other than the time I was in the hospital. 


it takes a ood while to ex 


worked. 


Q T don't want you to tackle that job. Teli the 
Court and jury what is the lonsest period of time, you have 
been out of work because of the stomach trouble? 


A I was at Providence about two weeks. 


Q When was that? 


A That was in the year 198, and during the time I 


was at Galinger, I was out there 21 days, and Ii was at the 
National Institute for about eight months. : 
National Institute of Health for eight months? 
Yes, sir. | 
When was that, sir? 
From 1955, September to March, 1956. 


| 
And when was the Last time you had been in ths 


hospital as a result of the stomach problem? | 


A I haventt been there any since then for the 


stomach. In the meanwhile, while I am in the hospital 
they are still giving me the same diet that shey offered 
in the situation, and I don't start with it. : 
Q hat is when you have been in the hospital for 
other reasons, they checked on your stomach ea eave you a 
diet for it? 


A Yes, sir. 


Q When was it you had your hernia, sir? 


That was in tho year 1953, as close as I can 


> 


remonoecr. 
Q That was a tearing of the diaphracm. Wasn't TG 
Yes, sir. 
Q I think yesterday you described it as a hiatus 
diaphragm ulcer? 
A Yes, sir. 
Q How lone were you disabled from that? 


A Oh, about two months. 


Q When was your problem that sent you to the cardiac 


facilities in the hospital, some worry abouts your heart? 


A Well, I, to tell the truth about that, I don't 
lmow. Sometimes the doctors wuld tell us, and sometimes 
they wuldn't. 

Q In wnat hospitals have you been told they were 
treating or examining you for such a condition? 

A As close as I can recall, it was Garfield. 

Q Have you been oxamined or treated for any 
suspected heart condition at the Washington Hospital Center, 
except the two hospitals? 

A No, sir. 

Q What was it that took you to an orthopedic physician, 
a bone doctor? 

A That was when I first started suffering with the back 
and ler. 


Q In 1950? 


moe Yes, sir. 
Q Weren't you seen by an orthopedic man as an out- 


patient since then? 
A No, none other than Dr. Spence. | 
Q What was your income in 1960, Mr. piliman? 
TTT COURT: What was the question? | 
MR. CASEY: What was your income in 1960? 
THR WITNESS: I really don't recali. It was very low, 


I know, but I don't recall. : 


BY MR. CASEY: 
Q Was it enough to require you to file a tax 
return? : 
A I didn't keep account of it, and I dont t remember 
filing in 1960. 
Q What was your income in 1961, Mr. pillman? 
A As close as I can recall, it was $700.00 or 
$800.00. 
Q: What was your income in 1962? | 
A It was about the same, as close as I cen recall, 
Q Then the year before the accident, 1963, what was 
your income that year? | 


196 3? 


Yes, sir. 


| 
I was working regular in 1963. I believe it was 


something over $3,000.00, pretty close to $1,000.00, as I 


recall. 

MR. CASEY: ‘Thank you very mach, Mr. Tillman. I 

have nothins further, Your Honor. 
REDIRECT EXAMINATION 
BY MR. CANFIELD: 

Q Mr. Tillman, with respect to your deposition, 
this was taken March ll, 1966, and you recall Mr. GrimaLdi 
from my office was there with you. You remember you and I 
getting together in my office at some period of time after 
your deposition was taken to review the deposition? 

A Yes, sir. 

Q You remember at that time whether we did go over 
the deposition? Do you remember whether we read it over? 

A No, sir. I don't. You told me that there were 
some corrections there. 

what I am driving at. You 
remember there were some corrections to be made in the 
deposition? 
sir. 

19) Do' you recatl at that time whether the accident 
of March was discussed? 

A I believe it was. 

Q And do you remember at that time whether or nov 
any List of the corrections was prepared and sent to 


Mr. Casey? 


“MR. CANPIELD: Call Dr. Lofton. 
Thereupon 


WILLIAM G. LOFTON, M.D. 


was called as a witness on behalf of the plaintiffs, and 
after having been first duly sworn, was examined and 
testified as follows: 


DIRECT EXAMINATION 


BY MR. CANFISLD: 
Doctor, state your full name. 
William Gelon Lofton. 
What is your occupation, sir? 
Physician. 
How long have you been a physician? 
Forty yearse 
Where are you licensed to practice? 
District of Columbia. 
What school did you go to, doctor? 


Howard University. | 


MR. CASEY: I would be happy to stipulate to the 


dgoctor's qualifications in whatever field he practicese 


BY MR. CANFIELD: | 


Q What is your field of practice? 
| 
A It is mostly general. I was the generalist 
| 


specialist at the hospital. 
Q In the ficld of general medicine, you treot the 


on Joseph 
A 


Q 


A 


a fe 
was there 


is correct. 


Did you have occasion to pra tice general medicine 


Tillman? 


You know Joseph Tillman? 

That is right. 

Doctor, con you tell us approximately when it was 
began to treat Joseph Tillman? 

You mean for the iilness he has now? 

Any illness, the first time. 


It coes back, I believe to 1950, when I first saw 


Doctor, wi : lly were you treating him for 


He came in with a gastrointestinal disturbance. 
He has had that for a long 

He has had thet ever since I have known him. 
During the course you have followed Mr, Tillman, 


an oceasion in February, 196l;, when he came to you 


for an injury? 


Yes. 


Do vou recall the date in February thet you saw 


February 6, 196)}. 

Did you examine Mr. Tillman? 

I did. 

What wore his complaints, doctor? 

Came in complaining of headaches, dizziness, 
painful lower leg and back and left leg. 

Did you conduct an examination? 

I did. 

What did your examination reveal? 

My examination at that time revealed chat he did 
have some limitation in his back motion, both forward and 
backward and Literally his problems were equal. “His pLood 
pressure was in normel Limits, and he also told me he had 
some pain in his neck when he moved it back mas Poses 
and to the side. 2 
Q Did you examine him to see if he had any spasm? 

| 
A Yes, siight spasm of the lower back and spasm of 


| 
the Lower back, posteriorly. 


Did you see him after this particular day? 


Yes, sir. 


Did you see him in the course of seeing him for 
this illness, refer him for X rays? | 
A Yes, sir. 
Do you recall whom you called for 


—, Jonkins Davis, Radiolosiste 


Do you recall when you Listed him for X 
Came in on the 6th, and was reviewed on the 8th, 
of February. 
Q How imany times did you see Mr, Tillman in 
connection with this iilne 
A I saw him eight visits. 
During the course of those eight visits, did 
him each time when he came to the office? 
Yes, sir. 
What sort of treatment did you prescribe? 
A The treatmont was diathermia, the use of analgesics 
and rest. 
Q What are analgesics 
A Analgesics are drugs to ameliorate pain, such as 
codeine, empirin, and barium compound. 
Q You gave him one of those drugs? 
A I gave him empirin drugs, and the last drug was 
Dorman Compound 65. 
Q Did you sive him any codeine. 


A Empirin, Codeine No. 2. 


Q Doctor, how was he progressing under your care? 


5) 


A He was progressing very slowly. He still complained 
his pain. I think I saw him on the 6th of February. 


Until about the lth of March, he wasn't progressing 


rapidly as we thoucht, and was still having pain in the lower 


back, although he didn't have very much muscle 
didntt have much pain in the uso of his legs, waLking, 


he coulda see. I told him it would be best for! him 


vo to one of the hospitals and have a complete examination 
his back, possibly a myelogram and thorough X ray. 


Q You saw him on March lth. Did you not? 


A I saw him on March llth. | 


Q When was it that you saw him last before March 


Usth, if you recail? 
You mean the day that I saw him? 
Yes. 
COURT: You speak of these dates. 
of 196)? 
WITNESS: That is right. 
CANFIELD: Yes, Your Honor. 
THE WITNESS: I saw him then on the 27th of February. 


BY MR. CANFIELD: 


Q The next time you saw him was on the U:th of 
March? 

A Yes, sir. 

Q On the lth of March, did he inform ae of any 
new acci@ent in which he was involved? | 
A No, at that time he didn't tell me about any 


new accident. 


fo) Did he complain of any new pains on March lth, 


G 


he bad complained of in the past? 


symptoms on March 1th 
you saw him on farch 27th? 
could tell. 
advise him with respect to his work 
habits while he was under your care? 


A I thought it best since he was complaining, to 


ay of f work until we had some of his symptoms controlled. 


Q Did you render bills Mr. Tillman for your 


services? 


In your opinion is that a fair and reasonable bill? 
I think it is. 
With respect, doctor, to the symptoms that you 
and the complaints which Mr. Tillman made, do 
inion as to the cause of those complaints 
derree of medical certainty, that is, 
what precipitated these convlaints? 


You mean the s jliness he has now? 


injured in an artomobile 


ptoms which he Gescribed 
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he was uncer your care, compatible 
collision? 

A Certainly. 

MR. CANFIELD: I have nothing further. You! may 
examine Mr. Casey. Oh, excuse me. May I now offer 


Plaintiffs! Exhibit No. 2 into evidence, which is Dr. Lofton! 
bill for 46.00? 
MR. CASEY: No objection. I wilt stipulate it is fair 


and reasonable. 
| 


TH? COURT: Plaintiffs! Exhibit No. 2 is received in 


evidence. 
(The bill, marked Plaintiffs' Exhibit 
No. 2 for identification, was received 


in evidence.) 


CROSS EXAMINATION | 


BY MR. CASEY: 

Q Doctor, may I see your records on this case? 

A Thank you. 

Q Does that pertain to it? 

A I think this is the rest of it. 

Q Let me see it. Doctor, this c.c. hore on your 
records, does that mean chief complaint? 

A That is chief complaint, but that was 1962. 

1962? 


Yes. 


fa] 


And the chief complaint then was edema? 
He was complaining. That is his complaint. 
Where was the edema? 


RGem2 of the less and feet at that time. That 


Q Yes, sir. Does edema mean it is swelling? There 
is fluid in the area? 

A Effusion of the water in the areca. 

Q The Layman calls that swelling? 

A Yes. 

Q Wheat caused the edema in 1962? 


A T could not say what caused it at that time, but 
a 3 


there are many causes. A man can stand on his legs for 


a Lone time. The veins aren't as resilient and elastic. 
There is some effusion in the tissue on the one hand. It is 
hara on the other. fin allergic condition caused the edema, 
mine the gentleman on February 6th 

in which he said he was in an accident involving the bus? 

A Yes. 

Q You found sone Limitation of motion of the back. 
Did you? 

A Yes, sir. richt, particularly 
anda forward motion. 

flexion and extension? 


flexion and extension. 


“Q Did you know in 1950 this ecntleman had tx 
removed from his Lumber spine? * 


T think he had told me that, yes. 


When you bend forward, the pending mechanism 
| 
lumbar spine. 


That is right. 
| 


we don't bend in the dorsal spine between the 


Yes, sir. 


Below the lumbar spine is the pelvis. ‘That doesn't 


That is right. 


So the backward and forward motion 


lumbar spine? 
A Yes, sir. 
Q Are there five vertebrae, five bones in that spine? | — 
A se, 


Q In 1950, this gentleman had the disks removed 


petween two of them? 


A 


Q Doctor, doesn't the removal of two d isks from the 
; | 


five Lovels from woich we bend forward, cause Limitation 
? 1 


i 
” i 


of motion? 


A Weill, cause some Limitation, yes. 


Q Even a successful double Laminectomy, that 


the five levels, Leaves some 


Doesn't it? It isn't more or 


Mostly 3 8 percent recovery? 
A No, I it is 100 percent recovery. 
Mostly there is some residual. 
Q There is some renaininc. It wouldn't be unusual 
to fine such as you did, to find some mild spasm in the 
spine after a double Laminectomy? 


A Yes, but over a period of time, the muscles would 
have lost their spasm, but he cid have some little spasm 
the office in the Lower lumbar muscles, 
that spasm be in the 
muscles? 
A six, 
Q There was 


A Yes, sir. 


You found nila spas: in the 


You mentioned cmpirin 
That is richt. 


Thore are several empirin compounds. Are there 


Thoro are one 
One to four, that 
One is the mildest you 
No. 3 and  empirin compounds are stro 
Are stronger. 
Did you sive thi 
Some diathermia, 


Is that an eLectric device 


Yes, sir. 
That isn't unpleasant? 


Not unpleasant. 


SAA 


When applied properly in your office, there is 
| 


no danger? 


A No danger, absolutely fool proof. 


Q What eLse did you do besides the empirin compound 
| 


and the diathermia? There was something eise. 
oO 


Sometines they use an ultra sonic. 
zoes to the deeper Sone Se 
Q Did you sive him that? 
A I don't recall. She doesn't 
he only had the diathermia. 


Q Someone in your office sives 


Bly ro rm 


SZ 
oOo 


treatment 


time the "Discharged." 
A At that time, according to my record, I have him 

in fairly rood condition at that time, but he was complaining 
still of pain in his Lower back, so at that time I told him 
it was better for him to go to one of our hospitals because 


it might be better to be near X ray and have a myoLogram. 


9 In your office, therc were seven visits? 


Bight visit 
Q the fi isit, a day after he said he was in 
an accident, you noted, as you tole uz 
complaints were, and you noted his tiood pressure, and the 
eyes were equal, That is a good 
A Absolutely. 


Q And yon X rayed him Pobrucry Oth. What did the 


Does the nerative X 
wronr ? 
A } jis right, but one X ra 
elvays sufficient to show it to you bee:nss of the condition. 
Q Then 


your next visits were Meviniary llth, February 


v 


And that was diathernia 


Q And then on the next visit, next to th 


,» February 27th, the entry is diathermia. Use for a 


full week. 


A Yes, use diathermia for a full week. 

Q And March ith, your only entry, you dontt say 
anything about a@iathermia. Injury, you only say one word, 
“Discharged.” | 

A That is right. We had some coriersst on 
anything was done, and that is when I told hia it was 


better for him to go, proceed to one of our larger 


~ ” | 
hospitals to be re-examined and re-explored. 


a - 
Q Do you know when he did go to the Washington 


Clinic or the Washington Hospital Center? 


Q Do you/ iow that it was about a month efter you 
@ischarred him and made that su 

A No. 

Q On November 3, 1966, you saw him a 
A Yes. 


Q What was that for, doctor? 


Oh, he was fecling » and 


Keep your vo: 
ss om : + Samp a 
him a tonic time and 2 


Gave 


years Later. 


November 3, 1966, some 


later. 


You sey of April 18, 196),? 


April 18, 196)? 


entt thate 
He is referring to your medical 


T hav 


oo 
NO, 


MR. CANFIELD: 


Isn't 


118, 196i: report. 


Lor 


here. 
voice up so all the Court 


the ‘jurors can hear you. 
A No, I dontt have that. 
Q Isn't this document dated April 14, 
Oh, yes. 
What does prognosis mean? 
That was when this was made out. 


That that 


That means the outlook of a case, 


Do you have a section of that report entitled, 
"Opinion"? 


is right. 
What was your opinion April 18, 196)? 


I thought 


A I felt he would clear up all right. | 
that his condition would clear up.without any trouble. 


Q Was the opinion explained? Prognosis good for 


full recovery’? 


A That is right. 


Q Doctor, since 1950, when you first knew this 


rentleman as a patient, on what occasion have you known 
| 


him to have trouble with his lumbar spine? 


A Well, he didn't treat him at all for: Lumbar 


you ever have occasion to send him to a 


a rosult of Mr. Tillman's complaining of 
| 


an 


trouble in the smaLi of his back in the lumber jresio: 


rs 


The Last ti I suggested that was the Last week 
I aia susgest for his ga tro-intestinal trouble, 
was operated on me imes for his sastx 
intvestimal trouble. 
Q Did you know of his coing into Garfield Hospital 
$n 1957 because of lumbar pain and radiating pain in his 
leg and for a myeLogran in 1950? 


A No, I did not. 


Q Dia you ever know him to wear 2 brace to support 


his lumbar region? 

A No. 

Q Has he been under your carefor the gastro- 
intestinal trouble for any prolonged periods? 

A Only a short period and then go to the hospitel. 
He has even been to N.I.H. 

Q The NeI.H. is the National Institute of 

A That is right. 

Q This has been a long serious problem? 

A : sastro-intestinal trouble. 

Q Has it mafe it difficult for him to carry 
on the work of his employment? 

A Tt should have, but I can't 

Qo Have you cyver know this fentleman to be 


to work because of a diaphragmatic hiatus hernia? 


A No. 


| 
Q Have you know this sentloman to have any cardiac 


vascular problem or any coronary problems? 
Noe 

Q Have you know him to miss work for 
medical condition? 

A TO. 

Q Any emotional problems, doctor? Do you know of 
any that have been seen and observed in any hospital? 

A No. | 

Q Did you bring your records with you vith respect 
to the care of this patient before 1962? 


A No. 


Q Had he ever complained of his back in your 


office prior to February 6, 196l? 


A 


pefore. The only time I treated him for anything was for 


gastro-intestinal condition, because that seemed to be 
whole condition for sometime back. 

Q For sometime back? 

A Yes. 


Q 


But you haven't had any role 

period you have described? 

is richt. 

MR. CASEY: Thank you, br. Lofton, nothing 


REDIRECT EXAMTA ATION 


me 


uplo of questions, sir. 
you about edema 4 I think you indicate 


several ccausé 


Q I aid not hear you distinctly. Did 
that edema can be caused by 2 heart problem? 
A Oh, yeSe 


Q Mr. Casey asked you about bending in the Lumber 


spine erea and where the vertebra in the lumoar spine 


controlling that.is. Doctor, do you know of the five lumbar 
vertebrae, whether all five work on the same fastener, to 
the same degree in bending or whether one or two are used 
n bending? 
The lower two work more in bending. 
Which ones are you talking about? 
The lth and Sth. 


Doctor, in respect to X rays, X rays 


You say, will an X ray reveal that? 
Yes. 
Yes, an X ray will reveal that. I can't say it 
will reveal it at 
that cause them to 


r ° 


are revealed in xX rays: 


The thingsxX rays ere densiticse 
Densities from what? 


Bone densities, particulorlye 


A disk is mostly cartilage. 


It is different from bone? 


That is right. 


MR, CANFIELD: Thank you. I have no further question 


RECROSS BXAMINATION 


BY MR, CASEY: : 
Q Doctor, those X rays, are X rays capable ° 


a narrowing of the space that is in the bony space between 


the two vertebrae? 
A Certainly. 


CASEY: Nothing further. 


? COURT: The witness may step down. 


The reupon 


n 


RICHARD I. HATNES 
. no , rs + «all ans 
alled as a witness on vehalt of the plaintiffs, and 
ing been first duly sworn, Was exemined, and 
follows: 


DIRECT EXAMTNAT ION 


Ky ibke 


3 


and gentlemen of the jury, you recall 


nD 


mim COIR? 
TH COURL: 


we do accommodate doctors 


oa + 3 r theo ‘ { 
yesterday tne Court 


estimony into their working schedule 


orcer to fit t 
at this time, although the 


in 
nd home work. do that 
vlaintiff has not rested, The plaintiffs' case has not yet 
been completed, but by asreement between counsel, the 


defendant, the witness, the doctor will now be called 
Call your witness. 


f turn. Counsol may proceed, 


Thoreupon 
DOUALD A. JOHNSON, HD. 
after 


was called as awitness on pehalf of the defend 


st duly sworn, was examined and testified 


havine been fir 


follows: 
DIRECT EXAMINATION 


rob ate 
ASTSY ¢ 


Would you kindly state your name? 


yr. Donald A. Johnson. 


Dr. Johnson, do you practice medicine 


Columbia? 


Jonnson. 


to practice medicine 


pga PRE tear 
the District, 


Q Do you Limit your practice to any 


specialty? 
fh I am a neurosurgeon. 


Q Where are your officos, doctor? 


A At 915-19th Street, Nowe, in 


Q What is neurosurgery, sir? 


A Neurosurgery is the surgical treatment of the 


a) 


@iseases of the brain, of the spinal cord and of the 


nerves that issue fran the spinal cord and the brain to 


other parts of the body. 


Q Do you actually do surgery on 
the body, doctor? 


A Yes, sir. 
Q Doctor, in the course of your practice, do you 


have occasion to examine for diagnosis an 


operate on intervertebrel disks that have been injured o 


in some way diseased? 


Doctor, wero did you attend school? 
At Georre Washington University. 


You craduated with what decree? 


era 


acouainted 
Wash ing tor 


School of 


CASEY = 
Where did you receive your unéergraduate 


The University of Wisconsin. 


What degree did yon receive? 


a) Aftor craduatinn from medical school fin 191.5, wl 


further training did you have? 


ing physician 
for two years, 


physiolory 


a resident in neurosurcery 


foundation 


YOSULL,CLY 


is neurophysiology? 


Neurcphysiolozy is the stud; 3 12 mechanism 


funetion of the nervous system, 2a it is a basic 


study and backround study to the practice of neurosurgery. 
| 
Q Doctor, after sracuation fron Mayo Clinic with a 
| 
denree in neurosurgery, what aid you do then? 


A I practiced in Memphis, Tennessee, neurosurgery 
for a veriod of two years. 
Q Ané following that perioc, doctor? 
A Came to Washington, D. C. in 1955, 
practiced neurosurgery since that time 
Q Doctor, have you written anything in the field 
of medicine or neurosu 
A sir. I published articles in various 
neurological and neurosurgical journals in the Amer rican Medicht 


Association and annals of the District of Columbia in the 
last two years. 


Q Doctor, do you belong to any 2s or boards 


es 
pertaining to neurosurgery itself, or medicine in general? 


enbexr of the mmoriean 


member of the Amorican Society 


osurgeons, which is the senior neuroLosi¢al society 
the United a member of the 


wreoons which is tl junic ieuroLorieal 


United States, a member of the American Accadem 
’ 


i) 


course 


Hospital 
Maryland. 


the irse of yuur practice were 


Doctor in 


bo examine the 


1 examined Mr, "ii. en more than 


occasion, 


aum on two occasions. 


‘tunity to see this 


oxoemined Mr. 


c 


examination, 


A The report 


February 13, error. fiy 


ond 


. “ 
examination 


Gictated 1/13/65. 


at the outs 


Q 


Doctor, 


to your office, did you obtai 


Ss 


Ye 


2 
S 


re 


Q Is the taking of a 


por tion 
was? 


Yes, sir, and a ve 


ns 


t 


surgeon t history 


A It is exceedingly 


of disorder that one might 


important in revealing the 


previous injuries, previous 


set of 


suspect, and it 


ro) 


the report wns 


way 


bal 


a} 


a history frozm 
| 
| 


history, doctor, a routine 


sul 


ry important part 


importance to the exen ining) neuro~ 


| 
given to him? 


important in revealing 


is exceed 


ast history of the patient's 


a 


ry 


illnesses and previous surge 


that might have bearing on the present probiem. |; 


Q 


Liman on March 30, 19 


you on that occasion, 


A He told me of the 


accident on “ebruary, 194, 


le which was 


ade 
Pay) 


of an antomobi 


vonicle., Ue told me that 


by a Dr. 


Doctor, on the occasion of your vi 


ha 


Lofton and had subsequently underfone s 


it with 


o 
i 


ir. 


65, wheat history did 1 Tillman 


doc tor? 
| 
r) automobile 


jme he was;the driver 


yur 


5 


in a 
at which 
struck from behind by; another 


noe 


had been subseque 7 treated 


pi 


»C 


SUPrPer ye 


me intermopt may, to 


tell you of 


you 


Pebruary 5, 1961? 


Did he tezl you specifically of an accident 


car at a speed of 18 


28 , 1963, about tuc months before 


the accident he did report to you? 


A No, I have no tnowledge of that. 


either occasion 


+ amonth and 


u 


would you continue telling the Court 


saken on your first consultation, 


Ae 
65? 


undernone on onerotiion on h 
learn of any o ther surcery tnat haa berm 
z my ivy OCS ‘ sery tnat 2 ts 


a) Did you lear 
doctor? 


other procedures 


| 
| 


from the examination of other reports See ensenee 
patient was unable to © ive me Aetailed and 
story of exactly what had been done. 

did you Learn, doctor, about 
thas was performed on this gentlemants back 
Williams in the year 1950? 


A It was apparent from reports that 


operated upon this same patient in September, 1950 and 


operation had apparently been done for a lumoar disk 
protrusion with complaints and pain and peoetenst 
to the left sido or lower half of the poaye | 

Q The complaints in 1950 were on the Left side? 

A sir. 

Q Doctor, do you know whether 
surgery on om intervertebral disk in 
or two? 

A That surgery was apparently directed a two disks 
on the left side. 


Which disks were those in the lumbar 


-@ the 2nd and 3rd Crom the top, 


source 


A 


e recurrent, 


fee surgery 


les pain followins 


such recurrent ps numerous occasions, and 


tyeatments incruding 


2 


es for recurring pain. 


of a hospitalization of th 


eman beca:se of lumba complaints 


the accident of 1 


a myeLogran 


eo} 


snow on thet occasions 


pews sh 


scolios 


> 
wae 


abnormni curve to 
sir. 
did the X rays reveal? 
The X rays in 1957 revealed arthretic changes. 
That is arthritis in the lumbar spine. 
Q The same area we have been concerned with in 


| 
earlier testimony? | 


: 2 les + 
A Yes, sir, and a myelogram was cone , which showed 
| 


disk disease in the lower portion of he spine, land was 


d@escribed by the radiologist, the X-ray doctor, as being on 


the right side a that occasion. 
Q Doctor, may I ask you to 0 back to the myeLogram 
and regular X rays where you describe 
is a lateral bending to the side? 
Right. 


Did that show any other abnormal trouble with 
J 
| 


A In addition to the scoliosis, that showed the 
arthretic desenerative changes I described and the absence 
of a Lower rib, on the left side which ae had been 
romoved in another previous operation on the pine . 

Did that show a kypho 
Not that TI lmow of. 


There was resected rib on the 


} 
| novarontly removed surgically, doctor? 
- 


removed? 
1@ had an operation 
for a condition celled e hiatus hernia, which is a stomach 


hernia in relation to the diaphrasm,.the operation to cure 


that condition down through the rib and includes the renova 


> Will you ples refer to the 5th paracreap 
entence of one t 965? 
sir. 
Q Do you have a reference there to any kyphosis. 
second line of the first sentence? 
A Yes, sir. 
report 


n abnormal bending to the 


curvature of the verte 


5 


showed both abnormaliti 
an abnormal sideways 
and an abnormal curvature of 


to you, or does that produce any trouble 


very 


- 
Dy 


the 


and in many cases ultimately disa 


Q That was present in the 195 
A ze 1. 
Q Doctor, what if any sic nificance here to the 


< ith and 5th 


Pas 


a very clear and definite indic 


hose Qisks at that level of the spine. 


Q Are the interspaces, the spaces between the 


vertebrae? 


A Yes, sir. 


What occupies the spaces between two vertebrae, 


The spaces occupied by the disk. 
That is where the disk is? 
A Yes, sir. 


Q And the narrow interspace here, doctor, was the 


hth and Sth lumbar spaces? 
A Yes, 
oO That 


Gisease of that disk? 


Q Doctor, woet if anything significant would there 
| 


to arthretic s ing i } at the lth and!Sth lumbar 


necan? 


pretty well advanced, 


lower spaces in the 


few moments ago in 1957 


a2 myeLogr Gone with reference to the health 


this gentLeman!s lumbar spine. What myelogran? 


A myeLogran is an X-ray procedure, a diagnos 


X-ray procedure. That is an 


a Sl 


X-rey procedure that one 
malte a needle in the 


and pvlacin can be seen under 


fluoroscope ne by this method can be 
fluoroscoped on the 


are not normally visi 


1957 myelosran show? 


The myelosron shoyrs 


iJ 
N 


evidence 


N 
& 


the hth and 5th lumbar Lovels 


NS 
a 


Doctor, the aefect showed 


N 
C7 


50, when the spine was 


wnere were the symptoms, the right or 


A They were on tho lert. 


o*+ 


| 
had moved to the right in 1957. Is thet 


@iscussion if any, or what opinion 


did you form with reference to the significance of the 


19587 lumbar finding ? 


| 
A It would indicate that as early as 1957, the 
the Lower lumbar 


a disease process involving 


vertebra on the right side. 


Q Doctor, when a myelogran is performed, 
| 


fluid removed, spinal fluid removed? 


A Yes, sir, a small sample is usually removed and 


sont to the laboratory. 


Is that the pathology Laboratory? 


patholoical 2 rc specimen oF 


spinal fluid? 


A ined aud counted for the 
| 
number of cells that The protein content 


and the protein 


Does the protein determination made in the test 


imvortance te you neuro- 


r not there is a disk lesion 
or somethine involving t1 
sir, when there is a norve disease 
involving the nerve root,’ : rotein content is 
abnormaily high. 
result 
spina fluid in 1957? 
It was reported O millimeters of 

which is abnormally high. 

Q ‘oes that mean, doctor, that he does have soe 
nerve root irritation? 

A y sir. 


de 


Q Ts that consisten 


Doctor, did you have an opportunity to Lear: 


hospitaLts neurosurgical, clinical 


examinations in 1964, that is f OW 3 accident 


the bus? 


ad tho notes of those examina- 
| 


tions. 
| 


Q What significance did you find in them? 
| 
A I thought it was important that in May, 196), 


on the 18th and on the 25th, two neurological examinations 
were done and reported as boing entirely within aes 
Limits. That is there was no evidence of neurological 
disease found on those examinations. 


Q Doctor, what was Mr. Tillman's status? | What was 


his condition on the occasion of your first visit? What 
| 
| 


did you learn on that? 


A He described his complaints to me, and| said that 


he was suffering some pain in the legs, and he indicated 
that this pain was primarily in the right leg. I discussed 
his complaints, or queried him, questioning him regarding 
his complaints in some detail and examined him on that 
occasion. 

Q Doctor, the complaints in 
saw him were on the right. Is that 


A Yes, sir. 


Q ad been in 1957? 


In 1950, that would be on 
Yes, sir. 


Doctor, how is 


ms are very often 


when the problem, the discase process 
the reason is tans tho nerves coming ovt of i inal 
the legs, and as 


cord in the low back level, run dow into 


which occurred at the besinning of those 


freavently the pa atient 


the wearne of sensation. 


Me will fecl this the disability, the 


problem is really 


Q Doctor 


* ° 17 n 
$i <2? What 


vYiliman getting 


and how was he able to accomplish them, 5° 


you woen he first saw you? 


A He was doing the circum- 


stances, 


né this work involved 


€ 


working regularly 


Liftine four Leet by eight feet sheets of sheet rock 


sheets and process 
constructii had been working regularly 


type of work, 


in Going this ty; 


nimal cox coins 


Q Doctor, on the occasiors of your 
3 . 


you conduct a2 neurosurgical exam 
A Yes, sir. 


Q Will you tell the Court and jury what 


| 
examination that was and what you learned as a result of 


that examination? 
A Well, a re-examination is our 
examining the nervous system and trying to determine its 


condition. It consisted of examining the strength of the 
muscles of the arms and legs. It consisted of Asoc 
coordination of the arms and legs and thighs. Tt consisted 
of ‘examining the individual's ability to pelance, his 
ability to feel, to appreciate pain by a pin prick, to. 


feel heat, examine his reflexes, knee jerks, ankle reflexes 
Aan : Lae | 

and similar reflexes in the arm and examine the nerve 

function of the eyes, then mouth and ears, 


Q Are those the cranial nerves? 


Those cranial nerves serve that portion of 
| 
Yes, sir, and at the conclusion of those varieties 
of examinations, one covld state that the nervous 
covld function normally or abnormally in this respect. 
Q Doctor, what did you Learn on this particular 


neurosurgical examination? 


refloxes 


Was 


Was 


occurs involvement. 


in the lower extre 


wv ~ Te eaA re 
There was no weakne 


for appreciation 


nin normal Limi 


the examination was 


What is th 


A It is a straight leg raising 


with the patient 


+ 


muscles, 


on that oc 


were normal. There 


which sometimes 


-My conclusion was 


normal Limits. 


sign, as we call 


tying dow with the leg held straight. 


One brings the Leg up so is at right angles with the 


body, kicked up 


nerve irritation 


in the 


dl 


air, 


a 


+ 43 A 
rthort 
Wi vnout 


youy 
your 


jury 
dAnm ys 


in other words. 


Lirst 


obtained the 


If there is any 


the Lasegue 


to Mr. Tillman. 


visit and 


hisi 


his shealth, of his back, and after the neurologibal 

| 
examination you have described, did you as.a matter of 
reasonable medical vrobability come to any conclusion as to 


his neurological, surgical status? 
A Yes, sir. 
Q What conelusions did you come to after your 


first consultation with this patient? 


A My conclusion was that this patient's health 


status from the neurosurgical status was excellent. He had 


mace an excellent recovery from the recent surgery. At the 


time of my examination, he was working in a rather vigorous 


occupation and was able to sustain this work effectively 
and without any considerable distress. In view of the long 
history of back disability and the multiple indi¢ations 


of back problems, I thought he was doing remarkably well. 


Q At that time, doctor, his history of permance 


of lumbar spine difficulties was at least 15 years old? 


A Yes, sir. 
Q 1950 to 1965? 


A Yes, sir. 
| 
Q Dr. Johnson, you told us that you had a second 
occasion to examine this rentleman at the reouest of the 
| 
defense here, When was that second occasion? 


| 
A I examined Mr. Tillman again on July id, 1968, 


Q This past July? 


MS 


interval history with 


nges if any had taken place 


Mr. Tillman's back 


with you or become 


Tillman I me in 7 that his 


ssentieally unchanged since I had examined 


im previously. He said he still continued 


he had not changed particularly 


, r 
the previous 


Mrr2ROG -< - - 
WITNESS: 3 > e b1N ii Lal Ss @xXam.. 


CASEY 


sara. « 
What chances did you soe between the first and 
doctor? 


hen +t} nat 
wnen the pati 


hs described 


fa. 


on tho Left side. 


’ 


hat is where they hed been in 1950? 


And in 1957, 196. and 1965 when you first saw him, 


they were on the right side? 


A The time when I had examined the patient the 
first time, his complaints were referring to the | right side. 
On the occasion of my second examination, he told me the 


primarily on the left side. 


Q Ana the occesion of surgery in 1950, they hed been 


on the left sido? 


Q In 1957, when a myelogran was performed in 


Garfield Hospital, they were on the right side? | 
A Yes, sir. | 
Q What occasion did they have for changing from right 
to Left? | 
On examination of the patient, there were 


neurological involvement on the left side, consisten 


with his complaints that had not been present on my previous 


examination. 


So in your previous examination, which was 
| 


Q 


essentially normal, neurologically, you aid find nevrological 


second occasion? 
sion had chanced. | 


ind by way of neurolosical defects 
on this second examination? 
examination, I found the 
was reduced. 
it should be. The ankle 
was silso reduced, not as active as 
ck of strength in 


moving the back, in bendinz the back 


forverd and backward, and when we changed the range of 
motion of his ability to flex and extend his spine, te 
that motion as to whether it caused pain or not. 

Q What other findings did you make in your second 
examination, doctor, if any? 

A re was some loss of touch, appreciation of 


touch to Gordon over both feet, from the ankle level down. 


wes rather marked tendorness over the muscles of the 


part of the buttock. These muscLes attach and function 


close to the lower part of the spine and are very often 
alone with spinal probiLems. 
he patient also show some residual arthretic 
Limitation of motion of both shonlders. 
Q Doctor, based on 1 examinat: 5 th h 


Sot joe 
1storics 


aid you cone to certain conclusions with respect to 


eS 


rex 


5S 


Mr. TiLimants neurological s sus in July of this year, 


as a matter of reasonable medical probability? 
sir. 


fa) What were your conclusions’ or opinions, 


"s 


A Well, it was apparent that the patient 
cona@ition had changed consideraoly since any pr or examina- 
jon and it appeared that the patient had ees A severe 
eeneralized disease process involving the lumbar spine 

process appeared to be worsening and caused him 


increased difficulties and had certainly worsene@ during the 
| 
pariod of my two examinations. 
i 


Q Doctor, do you have an opinion as 4 reasonable 


medical probability as to why Mr. Titilman experienced such 


a change in his neurological status between your) first and 


| 
A I think he has primarily a degenerative process 


second examinations? 


involving the spine, 
usually slowly progressing over the years. 


) 


has been intermittent and changed from one side to the other 


over the course of years, and 4% woulda appear this is 


: 7 2 | < 
rragually worsening as the years £0 by and caused him 


increasing difficulty. 


Q What causes these derenerative changes, & 
| 
Well, it is the riddle of arthritis. 
i 


primarily an arthretic and deteriorating tissue pro 


? 


as vou catch 


reneral disease 


an J - 
he entire boa 


sses, of which we 


c 


a tendency to appear in old age groups, 


young age groups, too. It appears at 


Q Does this condition remain st i does it 


remain the same? 


It sraduelly worsens. It progrosses, the 


s usually uneven and it worsens by fits starts. 


worsen over a period. 


>» degenorate? 


derencrabive 


Are derenerative disks, themselves, the result 


a pein you catch a cold. 


A process. 


Do derenerative disks rupture 


cause than a non-degenerative 


Q What holds these intervertebral 
A Ther ; a hole between the bones. 
Q When a disk ruptures, 

longitudinal 


tears and thore is a hole on which ee, 


. : | 
these degenerate like people, Dee a 


éerenerative arthritis or a degenerative Gisk? 


A Yes, sir. They occur at the same time that the 


derenerative arthretic process. 

Q Doctor, is the course of Mr. pitimen's back 
health typical of patients who have these degenerative 
processes over a period of years, in this case the lumbar 


cad 
4 


| 
| 
Yes, sir. I think he has shown a course o 


progressive disability dating back at least to 1950 
| 
with fluctuating symptoms on one sid ad then on the other 


and on some occasions on both sides at the 
worsening of the condition. 


In your opinion, doctor, as a reasonable medical 
| 


aA 


| 
prodability, are the changes, the worsenings that have 


hapvened in Mr. Tilimm's case between your first and your 


Doctor 


r, in 1961, Dr. Spence ope 


Pe 
oNnat cor 


COROT 
Winiol e 


hy at 


wnat have occurred 


ymptoms that have occurred since your second 


surgery in 196h, 
surgery 


Ove 


A 


process, 


you continue to tell th 
fons vou formed 


Imants neurolorical 


it annenred 


rorsened betweon the two examinations and it seemed unlikely 


with the residual conditions 5 him, on 
the first examination. At that ti was complaining 
| 
to the right side, and that 


was what I thought was a good result from the previous 


of minimal disability referrin 


o 


surgery. In the interval, the symptoms had switched to 
the left side. It seemed obvious that this had no 
relation to the surgery in 1941, but it did indicate that 


his situation was worsening, and that he could probably 


anticipate continuing and further difficulties. 


v 


Q Doctor, assume if you will please, a patient with 
2 3 r 
@ degenerative lumbar spine condition that you have 


described and assume that on February 5, 196. a car behind 


him, as he was slowing down, was struck by a bus and that 
the bus propelled the car behind Mr. Tillman in the rear of 
Mr. Tillman's car, would an event like that be ai competent 


procucing cause of the onset of symptoms attributable to 
this low back condition? 


A Oh, yes, surely. 


Q How would you describe that? Are these patients 


susceptible to agcravation, to events of this kind? 
| 


defect of the nerve structurcs of 


both sides and a slisht injury, usually it isn't the 


cauivalent of an injury, even a minor twisting o% bending or 


+}, . 
LIOSe 


Pa) 


often can suffer from the mo 
anything that indicated the onset of 


symptoms i if ferent degenerative condition in 195u 


tory that led up to the 


operation of 1950, 


Q Doctor, do you know of any 


or turning that broucht on the symptoms that 
Mr. Tillman to Garfield 


of a back brace in 1957? 


on'tt believe I have the details 


a 


hospitel: 
Doctor, with patients 
> : 
infrequent: to be unable to ater 


an accident 


common 
describe it to the act 


3 


isolate the specific th & 5 > brouw:ht 


secret ~ 
SYTIPvLOMS « 


Doctor, 


@ 
you “found Mr. Piliman's back, and assume 
November 28, 1963, about two months de 
incident, ho was driving an automobile 
Columbia at a speed of about 18 milos an hour end he drove 


his automobile into the rear of a taxicab that was 

standing for a red light. Do you have an opinion s a reason= 
able medical probability as to whether a happening of that 
kin? was a competent producing cause of the onset of a 
complaint, of a symptom such as Mr. Tillman described to 


you? 


MR. CANFIELD: I object to the question that it 


include the statements of Mr. Tillman that there was 
| 


injury from that accident, or any damage to his car, 
| 
that accident. 
MR. CASEY: Iam asking the doctor whether that caused 
the injury. 
I object to the could 
THs COURT: Include in your question mises 
that should be included i hypothetical 
ection has been made @ the aucstion 
I don't think it has t 3 ‘inclusive. 


It can be handled on cross examination. 


is necessary to 


ZS 


patient, Mr. TilJman 
Jiacnosed 
automobile, a 
Columbia 
into the 


taxicab, stopped r é Do you ha an 


qT) 


whether that is npetent producing cause of 


Bus 


symptoms such ‘as descr! to you by Nr. Tillman? 


Yes, that would be 


Doctor, assume the 
Mr, assume it was pres 
at about 
eleven o'clock at night was driving his automobile at a 
of 25 to 30 miles an hour on Beach Dri vich time 
e off the road and hit a metal lisht post, causing 
to ithe front of his car, damage to tho srill, 
rod, and the resulting néition that made the 
Would evidence of that kind be a 


mse of 


I object 


was injured 


| 
I don't believe I am bound by Mr. Tillmants; 
ai happening 


stimony. He wasn't hurt in an accident, of 
cealed under oath. 
MR. CANFIELD: I believe after that there was an 


objection to the question, could there be, and I believe 


Mr, Casey remarked -- 


MR. CASEY: If it is a competent producing cause, that 


is, I don't have the burden of proof of a reasonable medical 


probability. ! 


THE COURT: I think you are framing your question 


on the basis of a reasonable producing cause. [I think it 
| 


should include the possibility whether it would produce, 
| 
such an accident would in the judgment of the witness, 


the basis of his answer from the standpoint of reasonablo 
medical certainty produce this. 
BY MR. CASEY: 

Q Doctor, as a matter of reasonable medical probability 


would such an accident be a competent producing cause of 


| 
an onset of symptoms such as described to you by Mr. Tillman? 


A Well, such an accident is sufficient to cause such 
. | 
a symptom, yes, indced. 


Q Doctor, would : h a thing as a child 
| 
or bendinze in the course of work be competent to bring on 


uch symtoms? 


A Yes, sir, as on many 


stent 


nvolv 


t 
¢ orc 
factors 


+ 5 as 


back condition 
Yes, si the most trivia C rc will bring 


on such symptom 


crocs 


CROSS BXAMIN ATION 


am soins to follow my cross 


t Mr. Casey did to you, and 


x y 4 iw 
you firs Uy LS 
o 


nevurosurceon? 


1 . 4 + + TOT eal Pape 
know Dr. Spence just as yourself, doctor, 


nad to inter in a medical school and accomplish his 


residency i 2 medical nool, and v 


a) 


you did. 


+ 


And you know further that D 
societies and a member of the hospital 
District of Columbia, and he opsrates on patients 
same manner as you do, 
A Surely. 
Q And you know he is board certified and 
written articites in his field just as you have. | 


A Surely. 


Q Doctor, you indicated originally in Mr. Casey's 
| 


examination he asked you whether Mr, Tiliman had mentioned 
here the accident of November, 1963 or March, 196). Now, 


when you orisinaily examined him for the defendant, did 


you not inauire of Nr, Tillman what injuries he had sustained 
| 


in the past? 


A I usuarly do, and I don't have our written record 
| 
indicate I did in this particular instance. I may 
may not have, 


Q 


a7 
jin your cxperic s it normal for a 


statement to his doctor, "Oh, I had an accident, but I 
| 


You don't recail, doctor, whether you specifi 


Tillman have 


correct. 


ra 


involved 


time 


you 


ce 


to the prior medical history 


These records were made available to 


Mr. Casey and Later to 


you. 
records of Garf 


Center and the 


I have reviewed his 


“ashinston Inst 


You had occasion to read the 


! 
examined 
vain 
ena these 


records available to me. 


I have reviewed all the available records, I don't 


I show you Plaintiffs' 


you to take 


you have had an 


meanwhite I will have t 


you identify 


Exhibit Nos. 12, 13 and 1, 


- 
ab 


those and tell me 


to read those, and in the 


titute of Health 


Tae? 


Exhibit 


[Lat 


iff mxnibit No. L7 for 


that? 


D 


opportunity of looking 
| 


ar S 
you about 1950, end asked 
| 


you whether or not the 2. alsa) TC} related 
to the left leg of Mr. 
right leg at that time. Didn't they? 


your attention to Dr. Willisms'? history. 


indicates the patient complained of 


> 


with Left leg radiation and had some numbness in the 
lateral side of the left leg. 

Q It also refers to the right 

A Left side unless there is sore reforence to it. 


| 
Q Does it not say the pain in the right’ le 
| 


caused by traction on the nerve root, the right 
| 


A Yes, sir. He attributes the symptoms: 
richt to the Lesion on the icft. 


Q When you say a lesion on the Left, doctor, are 
you talking about the 2 | 


No, you are telking about a nerve root compression. 


ata 


You don't know what vou are talking about. 


| 
Q At that time there was pain in both the left leg 


| 

and risht leg. What nerve roots were involved jin 1950, 
i 
| 


juéging from what you observed in those records, 


A Dr. Williams indicates botween tho hth 


vertebrae on the left. 


werve roce 


Doctor, when he took out these 


that was ntbirely different area than Dr, Spence 


L? 
Yes, on the 


ope rated 


operate on Lelt 


Dr S 
Dr. Spence. 


Theat 


it would be important to know what 


PYOCVNCEA 


and left sscertain what nerve 


root was in C would be important to know |where in 


this leg located. 


Q If it followed an anatomical pattern, you could 


determine by the use of a myelogram and all other clinical 


aids, vhat nerve root was involved? 


A Yes, sir. 


Can you teLL from your study of the records 
y y 


rve roots were involved in 1950? 


At the time of Dr. Williams' examination? 


A The nerve root between the 2nd and 3rd lumber 
vertebrae, the 3rd and between the 3rd and th, the hth, 


the lth lumbar vertebra. 


| 
Q Doctor, let us follow that a step further. 


In 1957 when he was seen again at Garfield, complaining 


e 


Ox 


I think you said in his right leg in 


or did souote you? Do you remember whether 
| 


tho richt leg in 1957 that was involved? 


A No, I don't recall where 


at that time. 


ay 


° 
ferred 


examination. important, dodtor. 


read all 


hospitale ir, Tillman 


listories, as 


i ive bic here Whether these ore 


& Jans 
vner 


in order to 
emember every 
I understand 
patient department r 


your attention 


rererred from surgery 


sOVYEMDeELY 


Numbness in both 
What is the dorsal surface of t} thigh? 


LG 


o 


LCOPPLny +o 


front surfe 


$ position, 


duration 


S four or 


ae er oe 
A. TAONTAS e 


a four. 
shows in Juno, 1957, Lest 
ospitel, one month traction and hard bed 
transfer to neurosurgery. Correct? 
A Correcte 


Q Doctor, here is a document dated August 7, 1958, 


v 
| 


referrin: to his admission at Garfield Hospital, discharg 
of March, 1958, with a diagnosis of a lumbosacral strain,| 
: | 
pain on left of two days! duration. Is that correct? 


A Yes, sir. 
Q On his pending itlness, he had a Laminectomy in 


Garfield Hospitel for a herniated nucleus pulposus ; 

rn : sii Ai ae oth 
with great relief of symptoms. In 1953, he had a Limited 
good report until when he developed 


left Lem pain radiating into his ft groi Recentl 


y 


has a hyposastric soreness with inability 


pain condition from discharge. I read it 


to pain in the left flank 
1958, but no reference at all to pain in the 
time. 
Correct. 


Doctor, with reference to th pain in the Left 


and 


would you be able to ascortain from your record what 
| 


i 
= | 


to tell from the record of 


nerve root if any was involved in causing pain 


Doctor, what nerve roots would cause pain if 
compression in the left flank or left thighs 


areas of both thishs? 


end or 3rd Lumbar or 12th thoracic. 


Q 2 k in the areca in which Dr. Williams 
operated on if it was the 2nd and 3rd lumbar. 
A Could be, 
(a) You mentioned, doctor, during the course of your 
imony he had pain on many occasions since 1950. 
On what do you base that statement? 
A In the record, hospital records that I reviewed, 
it. 
Doctor, if I cs ; little presumptive 
having reviewed the rec Mr. Casey, correct me 


record shows back pair 


CASES <) 5 ‘+ think that he should have 


Pee + 


the records. I ink the doctor should be 


oe 


sec if thore i 


couns 1 what is contained in the 


2 ra 


ASGY: If the Court pleaso, these records are of 
| 
| 
e 


ALOIS 
aw many doctors for back pain 


The testimony says he has not. 
| 


Doctor, in 1950, we know he was operated on by Dr. Willis 
| 


THE WITNESS: Yes. 
BY MR. CANFIELD: 
Q And at that time he 
correct? 


Yes, si 


any cover sheet or history sheets, starting 


fay, 1953. Can you look at this record and 


following and tell us whether that deals with the hiatus 
diaphragmatic hernia which he had. 


If it does doal with it, the Court woulda 


have no objection to pointing it out so the doctor can see 


Lermimea 
We NESS: 


DANE TELD 3 


Doctor, you looked 


Suppose we 


interim where 


@ little relaxation w 5 t 


other records, 
is not necessary 


ye 


Hold yourself in r 
ere called upon to 


(Whereupon, a 


hearing was resumed 


THE COURT: 


DO: 


the doctor 


for 


‘ALD A. 


witeieite 


Bast 


Qo 


Je 
vO a 


. 


Court to repeat the 


Oollows: ) 


may proceed, 


dD. 


JOHNSON, M 


resumed and testified further as follows: 


CROSS BXA! 


CEN FISLD : 


MAT 


a 
thay ck 


ION - Resumed 


where I 


‘o 


Ae) 


cnance 


those records 


exanine 


a 


th 


} 


Bamo 


fay 


there is coins 


4. “ 
th 


is 


ny 


to 


Llow the 


vr ois looking 


ime. 


+. eles - 
was asking 


rLZ6 


process. Will yon te1t what those records 


understood that the question I was 
I want to Imow, you had 
had numerous back problems 
I asked you on which you mace that 
statement. 
A Yes. 
Q You inéicated on the records 


What Go those records reflect, doctor, 


had back problems? 


A I have looked throuch the Garfielé Hobvitel 
: yt ay 
recore, and I presume my statement was made on the admission 
? ; . ; 
] 


to Garfield Hospitel in 1957, where he was treated with 


bed rest and traction for a period of mat a month 


in June, 1957, and then a subsequent, another admi 


Garfield Hospital in February, 1958 again becaure 


acute low back pain of some two days! duration at 


ae 


pationt had had previous multiple episodes 


se 


Cistress and been treated by various meth 


Q There is a reference in Fepruary 


1 
oy - . h 1 
vrescrined ¢ ack si opor You probably noted that 


feve the hosvita 


Diu 


TOROS 


bi bac W involved in 
+ Ua + tal yr P j roc 
spine. Whi i 


35 ot records here, 
Garfield Hospital It woul 


Goctor. 


Ln 


ecun 
Cit 


We) 


cess 
Cess 


V 


pro 


radiolosy 
ge 


that 
TOU 


» 


ie) 


th 
10) 


ce 
© 
G 
“ 
4 ed 
n 
Ss 
£4 
a 
A. 


Sane 
think 


on?t 


> 
G 


Very cormon 


cfs 


s 


rr 


arthrit 


mt 


was an automobile accident, doctor? 


ar 


respect 


be an effective 


1 : ent when you exani 


don't 


ehandine 
5 ¥cja LIE 


Doctor, you 


n 


Or 


the 


you aware 


Lofton, did not show any 


lime 


jence of a narrowing of the spine at that point? 


A Tam not aware of 


Doctor, with respect ay 3 they 


reve 


lower lumbor vertebrae, 


shoved advanced arthri 


<r 


You referred als doctor, to the myelogram of 
1957 taken in Garfield Hospital, and 


~“ 


myelogrem reported a defe t Lek, and a lesser 
at L=-5 on the right. 


A Yes, 


Q Are you 


performed by Dr. Spence in 196hL, 


_ 4.3 ~= 3 Vs 
treating disks 


ordinarily a conservative 


be followed in the : } het eisk world 


aAaeajatk 
assis 


¢ present at Lely 
myelLoscrar 
any opinion as t 


A No, sir. 


@) You also told us on direct that the symptom 


were observed the left side back 


1950, had moved to the risht in 1957, and 


reported 


not only ; » bU area..on the lez 


A 


don't move fron 


Q indic atec your direct examination 


MI 


incicative 


verformed by 


he 
u 


ror 
coun 


month to month. 


sorry to imply here one GC 


oy and jgone the nexte 
meaning more in the space of time shat you referred to. 


sien and the next 


co month, it can return and 


a 


next month. that correct? 


A 


Doctor, I would like to go back to your first 


Mr, Tillman. Mr. about mos 


referred to in 
jidn't ask you 
of when you saw him on thas 
weat he did complain of and 


A Patient complained of kinking 
in the and he indicated when word, 


and put his hand over 


as I uncerstood it 


there was 


in the col? of the 
| 


I woul.d to interrupt you point. 


in the richt 


sir. 


alse complain 0° 


Seen - +a? } , Sst »¢ 
vou scertealrz "2 > > WaS ANVOLVEG 


ase ~t Wwe 


nerve ro 


Phat nnoct se 
tnas DrecisSce 


orl ae 4 
Vallis 11: 


. 2 


produce 2 


nerve root 


across 


in would ordi 


both lers. 


4 ya) 


vS trom 


L-l, 


complaints 
can relate the 
specific nerve 


Q 


Doctor, you 


March 30th, 1966, your examination 


s went dorm into both 


= : 
Yes, sir 


5 =e Lo 
observed in July, 1960. 


observed that condition? 


you not 


U 


mon 


lumbar or the 
sometimos 5. 


Does the L-3 nerve have any relationshiv to 


could be involved as well. 


correct? 


. 


are you aware of the fact in 


ever 


Tillman? 


occasion. 
Doctor, let me refer you 
> “ > 


and I am reading from 


¢ 


me, from a course in the 


ecords; “Physical examination on the day of the 


March L6th, which would be 1956, was essentially 


sxamnining physic 


J 


signs of consolid 


castrocnemi 


findings may well 


physical finding es somewhat dims 
but super-patella reflex is ecual laterally, but 
patella is the knee. Is that correct? 
Yes, sir, correct. 


Pa) 


Q And doctor, vin in ber, 1956, reading from 
‘A ssicht hyper-activity 
reflex and a minor 


correc 


back to 1956, he has had some diminished 
side? 


Niner who recorded 


asked you abowt the 
you, would 
o 

exhibited 


Esntt it 


You would say that é accident of 1963 did 


yoptoms such as you have described to us? 


No, sir. 
Q You wouldn't say that the accident of March, 


i 
lq 
196), did produce pain and symptoms such as exhibited by 


Mr. Tillman? 


A No, sir. 


Q You aren't saying that the accident of 1963 or 
accident of March, 196, did cause his disk condition. 
you? | 

A I have no knowledge of what-if anything. 

Q It is a fact’ that people involved in ‘accidents 


don't have any injury whatever. In this accident of 


February, 1964, Mr. Tillman has testified, as he may have 
told you when you examined him, that he was thrown forward 


et the impact in the rear when the steering wheel struct 


him in the abdomen and pelvis area. Would this type of 


injury be a competent producing pain factor setting forth 
{ 


the symptoms by Mr. Tillman when you examined him? 


and forward to 


what a his do to the disk? 


They are compressed, 
You get what is called compressing if, the 


! 
is moved forward and the disk is compressed dowm on 
| 


disk itself? 


A Yes, sir, That of course has a sponge on 


VSS 


washer or bony process. 

Q And if the spine is thrown backward, the stress 
is put on the vortion of tho disk. correct? 

A 

Q Doctor, you are aware in this case, both you and 
Dr. Spence have taken a different approach to what -- 

MR. CASEY: Objection. It is not proper to ask one 
witness about another witness' testimony. 

THE COURT: It is for the jury to determine. Objection 
susta ned. 
BY MR. CANFIELD: 

Q Medical science is not in fact a science. Is it? 
It is an art. 


I think it is half and half, 


A 
Q Generally, it is really a healing art. Isn't it? 
A 


Yes, sir. 
Q And being; an art, there are not an awful lot 
of things in mdicine that are precise. Isn't that correct? 
A Well, it is becoming more precise. There is 
still a great deal of indecision. 
Q As we gain in knowledge? 
Yes, sir. 
Q In this caso, as in the case of any disk, 
a fact thet physicians can differ as to the quality 


condition relating to a disk? 


@ 
~A Yes, sir. 
Q You have had occasion to differ with othor physic 
in the past as to the cause of a particular aisk? 
Yes, sir. : 
And other physicians have disagreed with you in 


Surely. 


Is there any way to tell who is right and who is 


Not that I knew of, no, sir. 


Doctor, you also indicated that so fer as you. 
could ascertain that that accident of 196. was the great 
aggravating factor of the pre-existing sos conds 

: 
of his spine? 
A Yes, sir. | 
Q You do admit, doctor, that the accident could 


have had some effect upon his spine? 


A Yes, sir. 
Q Isn't it a fact that had a disk been present 
at Le5, that for the five years had no apparent trovblo with 
| 


the disk or had no treatment to the lower pack, that 
| 


cr 


Mr. Tillman could have gone on for a number of years wi 
any further problem with that disk? 


A Could have. 


Q Isn't it a further fact that the probable 


@ & 286 


precipitating cause of his disk and the operation which he 
had was an insult to the spinal column. - 

A Give it again please. 

Q Im't it a fact that the probable precipitating 
cause of the disk protrusion and resulting operation was 
the accident of 1964, February, the insult to the spinal 
column? 

A Would you say that once more? 

THE COURT: Let us get it clear. -Speak up. 

BY MR, CANFIELD: 


Q Is it not a fact that a disk condition is 


erupted? Let me say it, doctor. Isn't it a fact that the 


protrusion of the disk on the nerve root caused the 
disk operation pursuant to an insult to the spinal column? 

A Had to be an insult of some kind, to cause a 
@isk, yes, sir. 

THE COURT: What was that answer? 

THE WITNESS: There had to be an insult of some kind 
because of the symptoms, yes. 

THE COURT: It is difficult to hear you. Speak in 
the microphone. That casts the voice out. 

THE WITNESS: I said there had to be an insult 
of some tind to cause the onset of symptoms at that time. 
BY MR. CANFIGLD: 


Q Wouldn't an accident such as Mr. Tillman described 


amount to an insult to the spinal column? 

A Yes, it is a sufficient insult. 

Q All people who have disk problems don't reouire 
surgical treatment? 

A No, sir. 

Q Once the disk is taken out, it doesn't; grow 
back. It is a permanent loss of condition? 

A Yes, sir. 

Q If any healing takes place, it is an improved 
healing. There isn't avhole spine, He will always have some 
imperfection if the spine heals up. Isn't that correct? 

A Yes, sir. 

Q Doctor, is it not also true that following a 
laminectomy, some patients can improve for avhile and later 
on develop chronic Low back pain and sciatica, due to 
Gepression of the disk space? 

A Yes, sir. 

Q One more with respect to the etnies Do not 
osteo-arthretic changes occur from a localized injury such 
as this? 

A Such as what? 

Q A rupture of the intervertebral disk and the 


eruption of the nucleus pulposus. 


A Yes, sir. They can develop arthretic changes ix 


that joint. 


CANFIBID: I have no further questions, 
m COURT: Counsel, approach the Bench, please. 
THE BENCH) 
COURT: What have you left now? 
MR. CANFIELD: The bus driver and Mr. Tillman. 
THE COURT: Adjourn for the night. 
(IN OPEN COURT) 
THE COURT: Ladies and gentlemen of the jury, we will 
now adjourn until tomorrow morning at ten o'clock. 
Please hold yourselves in readiness to return promptly s 
10:00 otciock and try to expedite the case as much as possic! 
Bear in mind your admonition not to talk about the cask 
among yourselves or anyone else, or permit anyone else 
talk to you, and to return your verdict under your instruc 
on the law and the evidence which you have heard and are 
hearing and nothing else. Don't allow yourselves to be 
infiuenced by anything other than the law and the facts 
you have heard, and return your verdict whichever way it 
may be on the ‘instructions which the Court will give yo 
as to the Law, and you are to apply those facts as 4 
determine them from the'ovidence. I will try to conclude 
this case. Come back after a sood night's rest and cons 
back to your duties at 10:00 otclock tomorrow morning. 
(Whereupon, at 5:30 o'clock, P.M., the hearing was 
recessed, to reconvene at 10:00 o'clock, A.M., Thursday, 


October 3, 1968.) 


[ES 


Q Doctor in connection with your specialty, aid. s 


have occasion to have one, Joseph Tillman, as a patient? 


A Yes, sir. 


Q When did you first see him, doctor? | 


& I will refer to my notes, if you don't mind. 


Q No, sir. Go ahead. | 

A It has been quite awhile ago. My records 
indicate the first time I saw him was May 1l, 196, but I 
believe I saw him on a previous occasion, vriefly in one ¢ 
the clinics, in one of the hospitals of which I an on the 


staff. | 


Q Doctor, for what reason did he come under your 


| 
Because of back and leg pain. | 
Did you conduct an examination, doctor? 
i 


Oh, yes, many times, 
Doctor, before you did that, will you tell us 

approximately when it was you would have seen nim to take a 
history from him as to his doctor bills and conduct > an 
examination? : 

A Well, that was just prior to the time | I oporsted 
on him in 196h. | 

Q What history did you obtain? First of all, what 
was Mr. Tillman complaining of, doctor? Start that 


A He was complaining of pain in the back and pein 
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down his leg. 
Did you obtain a history from him, doctor? 
Yes, sir, I did. 
What history did he give you? 


The history that he had had a previous operation 


because of some back difficulty at Garfield Hospital 


as a result of back pain, and he had been operated on about 
1950 at Garfield Hospital in September of that year, and he 
had got along well for about two years and then he again 
devel oped symptoms of this type, pain in the ‘pack and leg, 
and was re-admitted to the hospital for traction and a 
conservative type of treatment. 

THE COURT: Pardon me, doctor. Will you speak into 
the microphone? It is difficult for the Court to hear you. 

THE WITNESS: Shall I go over that? 

THE COURT: No, I got enough. 

THE WITNESS: You have that. Following this conserva- 
tive treatment and the use of a corset which was about 1958, 
he did very well and did not have any care for his back 
and leg for a period of many months until about the 5th of 
February, 1964, at which time he was in an automobile 
accident. He stated he was driving an automobile which was 
struck from behind by a car which in turn was rammed by a bus. 

He stated that this jarring from the back and then 


ropelling forward, forced him up underneath the steering 


2S 


wheel. He stated that he struck his pelvis agains’ the 
steering column and the wheel which prevented im from being 
thrown forward. About an hour thereafter, he was aware of 
the pain in the back of his neck and left buttock area, and 
the back of his left thigh. | 

He consulted his family doctor who was Dr. Lofton and 


Dr, Lofton wasn't in. He went back the next day , conpla ining 


of the same pain in the back, the neck and left Lumbo~ 


sacral area. 
| 


THE COURT: May I ‘interrupt, please. Counsel approach, 


the Bench, please. 
: | 


(AT THE BENCH) | 
THE COURT: Off the record. 
f : 


(Further discussion was held off the record, ) 


THE COURT: Dr, Spence, the Court will adéress you for a 
moment. I have been handed a note from ny secretary, stating 
that an accident has happened to one of your patients, 
which seems to be of an anergency nature, and asks that you 
attend that patient as soon as possible. Counsel for both 
sides agree under these particular siagmniemecs) you will be 
excused, to take care of that work and make arrangenents with 
the doctors to testify later on at the trial, | 

THE WITNESS: Perhaps if I could call, I may be able 
to find out that this can wait ayhile and find out if my 


resident can take care of it. 


© S 

THE COURT: Better do it in my Chambers. 

THE WITNESS: It may not be necessary for me to leave, 

MR. CANFIELD: Do you want to recess or go forward? 

THE COURT: If the Doctor is coming right back, I 
think there is sone merit in a recess. Ladies and gentlemen 
of the jury, we will take a recess at this time. A peculiar 
circumstance occurred here. We want to conserve time for all 
concerned, Take a recess. Please bear in mind the admonition 
not to talk among yourselves, 

(AT THE BENCH) 

THE COURT: Gentlemen, I understood that the doctor 
would be here at 1:45. I want to state to you that I won't 
be able to sit because of a previous commitment. I can 
stay until 3:5. That is as late as I can sit today. if 
we don't finish at 3:15, we will have to finish tomorrow, of 


not today. 


MR. CANFIELD: The doctor due at 1:h5, has not aprearcd, 


Thereupon 
WILLIAM T. SPENCE, M.D. 
resumed and testified further as follows: 
DIRECT EXAMINATION - Resumed 
BY MR. CANFIELD: 
Q Doctor, you were describing for us just before 
recess, the history you had taken, und you had reached a poin 


in your history where you indicated he had gone to Dr. Lofton 
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® oe 
the.day after the accident, complaining of pain in the back 
of his neck and pain in the left sacral area and left thigh. 
Will you continue? i 
A He was given medication and was told to sleep 

on a bed board, but by Marchhis pain hadn't got any better, 
so Dr. Lofton sent him to Dr. Davis for X rays. He did not 
improve and tried to work with the help of medi cation and 
using the heat and corset, et cetera, and was able to do a 


part of his daily work, and it was then that I saw hin, 


shortly thereafter. 


It appeared to me very definitely that this man's 


low back condition was materially aggravated from the 
accident he sustained in February, 1964. He was having 
severe pain with radiation into his legs, and principally 
into the right leg. As of the past April, when I saw him 
May 19th, he had diminished ankle jerk on the right, had 
sensory disturbance over the side of his right 1eg with 
straight leg raising on the right and in the pantopaque 
column, a myelogram demonstrated a defect. It was at that 
time I operated on him and 2 ruptured disk was renoveds 

Q Will you describe to the jury what a myologren is 
and how it was partormed? 3 

A A myelogram is the injection of dye into the 
spinal canal and the dye fisis the space and if it is displaced 


or pushed to one side, you see the defect in the form of 


x 


24 


25 


| 
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a filled defect. In other words, if you take picturcs of the 
spine you get only the bony framework. 

In order to take pictures of the nerve you have to 
put something in to take a picture in contrast. That is 
Like swallowing barium. You take a picture of the intestine. 
You can't see the intestine. You put barium in and sec the 
outline of it. The same in the back when you X ray tho nerves 
in the spinal colurm, You put in a dye which should be 
the same on one side as the other. If you see it mM ono 
side, you know something is pushing it. In this case, a 
ruptured disk, which was = 

Q How is the dye put in the spine? 

& Put in by a spinal needle and injected. 

Q Will you continue, doctor, please? 

& I operated on him and removed a large rupturod 
disk, and following the surgery, he did well. He was 
improved. He never regained a completely normal situation, 
but he was no longer in intractable pain. The space that Was 
operated on was the L-5 space, 

Q Doctor, may I interrupt you and ask you when yor 
did the myelogram? Did the myelogram you did show the 
defect? 

A Yes, it did. 

Q Doctor, where was this defect located that this 


myclogram showed and reflected? 


y 
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eh At this same level that was described on the right 
side. 

Q Would this be a small defect, or a large defect, 
doctor? How wuld you describe ite 

A Yes, it was a large defect, although that is not 
of any consequence. I have had people with severe pain, with 
small defects. “Xt doesn't make much difference the size of the 
defect. The important thing is there or is there not a 
defect in this case. There was a defect. Otherwise, I 
wouldn't have operated on him. : 

Q You have been talking about disks. will you tell 
what a disk is and how it operates? : 

& A disk is a piece of cartilage petreen the 
vertebrae. It may be best explained as a as a quarter 
of an inch thick, about as big around as a silver dollar. 

A smaller person would have a smaller circumference. This 
functions as a washer vetween the vertebral surface. 

The vertebrae are bone and they stack one on top 
of the other. The cartilage, the disk acts as a 
shock absorber, as a washer, but does not really support the 
spine. 

The spine is supported by joints at the back of 
it which hold one segment in back of the other. “Wen 


someone is exposed to sudden trauma, sudden injury, in which 


washers break and when they bresk, they push out, usuclly 

to the back and usually to one side or the other, to the right 
or to the left, and when they do that, the broken piece of 
cartilage jams against a nerve, because that is where the 
nerves come out of the spinal canal, and if that washer 

jams against the nerve, that is when the patient has the 

pain down the leg and sometimes reflected as sciatica. You 
have sciatica from an injury or a dead tooth. 

When you have sciatica or a sciatic nerve pain, 
there is pressure on one of these nerves that go to make up 
the sciatic nerve. 

Q The area you operated on is a disk between L-5 and 
S-12 Is that correct? 
| A I believe that is correct. 


to my operative notes on that, but I believe it is correct. 


Q Doctor, let m give you these hospital records. 


A I have my own record, Thank you. That is ccrrect 


It is the L-S disk which was ruptured, and that particular 
disk presses on the next lowest nerve root, which is the 
first sacral nerve root, which is one of the nerves 22% 
make up the sciatic nerves 

Q Doctor, if there is pressure on this particular 
nerve, where does the sciatic pain travel? Does it. travel 


one symmetrical route? 


A Yes, like an electric wire, it travols down this 


LOG 


side, and another on this side carries nerve pulsations on 
this side. It is a map where we trace the aistributio: of 
the nerve to which when it is pressed on you have nerve pain. 
Q In other words, if a man complains of pain in 
a certain part of his leg area, can you press on it and find 
out what nerve root is involved? i 
A Yes, that is true. 
Q In the case of Mr. Tillman, you operated on 
L-S and Sel. L-5 is Iumbar 5, : 
A Lumbar 5. - | 
Q How many lumbo-vertebrae are there? | 
A Five lumbo-vertebrae. 
Q How about the sacrum, it isn't responsive? 
A The sacrum is the last vertebrae vefore you 
enter the lumbars. Of course there is a disk between %i 
sacral and the last lumber, which is the fifth lumbar. 
Q Doctor, this disk you are talking about is a washer. 
The outside of t his washer, what sort of BaDetence is that? 
I think you described it as cartilage. Is that a hard 


| 
substance? 


A It is grizzle. Everyone knows what grizzle 
is in chicken or beef. 


Q What is inside this grizzle? 


A It gets soft toward the center part, sinc. 


disk is made up of a softer part in the center and more 


Lied. 
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firm on the outside so-called nucleus pulposus. It is softer 
than the outside, the angulus. 

Q It is the nucleus pulposus that breaks through 
the angulus and presses on the nerve? 

A It doesn't make any difference whether it is the 
nucleus pulposus or angulus. It can be one or the other, 
but to further complicate things, there is a membrane around 
the intervertebral disk. This membrane which is called the 


longitudinal ligament, this acts as the casing for the disk. 


In other words, the washer couldn't stay in the disk if 


there wasn't a case around it. It acts like the casing of 
a tire. | 

In case of a <upture where the vertebra pulls apart, 
that membrane around the disk bulges out like a blister on a 
tire, and looks like when the casing is broken. It is the 
rupture through the casing which allows the rupture to come 
out on the nerve, 


Q When you operate on the disk, do you remove the 


is impossible to get all the fragments. 

Q ‘Pell us something about the coseabiee What do 
you do with respect to the operation, with respect to 
Mr. Tillman specifically, whether you entered the left or 
right side of the spinal column. } : 

A As I said, he was operated on before because of 
the left side, Some years ago, he had some difficulty and 
was operated on, on the left side. : 

At the time I saw him, he had predominantly 
right leg pain, following the accident and the right leg 
pain was so predominant that I felt it was essential to 
operate on him on the right sileet so on this occasion I had 
him on his side rather than his abdomen, so I me him on his 
left side with his right side left in a lateral position, 
and the operation is carried out with an incision through the 
lumboesacral spine. In other words, the last one of the 
lumbar vertebrae you can feel in your back, with an incision 
of three or three and one-half inches is made to allow 
entrance along the side of the vertebrae, along the right side 
When this is done, it is possible to come down in 
the space between the sacrum and the Le5 vertebra. The 
ligament around the lamina is removed, and you come into the — 
dura. It contains the nerve fibers, and the s-1 nerve roots 


and these are gently held aside while the disk space is 


H entered anterior to the nerve, so that the disk fragments 


| are removed from in front of the nerve while you hold the 
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nerve root back, Of course this causes nerve pain, because 
the nerve is caught between a pinchers action of the disk 
protruding in one aspect and the bony part of the spine. The 
nerve root can't move, so it is pinched between these two 
structures, so it is essential to pat the disk out in front 
of it to relieve the pain in the back or in the front. 

Q When you operated, you entered from the right 


side. You never remove the entire disk on the right side? 


A With a special type of instrument that have curves 


in them, the disk is removed from the opposite side as well. 
It may not be possible to get every possible disk fragment 
with a special type of instrument, practically all of 

it is removed, 

Q Doctor, in this man's background you have commented 
upon a prior operation by Dr. Williams in 1950. Your Honor, 
may these records be marked? These are the Garfield Hospital 
records, dating from 1950 to 1958, as Plaintiffs' Exhibit 
No. 127 

Doctor, these records contain the operative record 
of Dr. Williams in 1950, and I wish you to turn to that page 
of his operative record. 

THE COURT: Plaintiffs Exhibit 12, marked for 
identification, what year was this? 

MR. CANFIELD: 1950, Your Honor. 

(The records were marked Plaintiffs? 


Exhibit No. 12 for identification.) 


BY MR, CANFIELD: 
Q Doctor, that reflects, does it not, that 


| 
Dr. Williams operated in the area of Lx2 and L=3 and L-3 and 


Le? | 


A Yes, sir, it does, 


Q That is a different area than the area you 


operated on? 
A Yes » sir, and a different side, This was done on 
the left. | : 
Q Doctor, would a pressure on the disk at L-2 and 
L-3, Le3 and Le) produce a different anatomical condition of 
pain than pressure on L-5 and S17 as 
A Yes, en. it doese 
Q Thank you, doctor. Doctor, is this raniiiouter 
procedure which you performed on Mr, Tillman called a 
Laminectomy? : 
Yes, sir. 
Is that major surgery? 
It is. : 
Is the patient enesthesized throughout this 
operation? | 


A Yes, sir. 


Q And when the patient comes out of this particular 
operation, is it normal to anticipate he will be in pain? 
| 


A Yes, sir. 


a wa -Doctor, how long a period of time was Mr. Tillman 
kept in the hospital after this operation was performed on 
him? 

A I don't have the exact number of days in this 
particular record. I am sure it will show in the hospital 
record. Usually he complained, except about a week after 
surgery. 

Q When did you next see him, doctor, efter surgery? 

A I saw him. He was operated on June 9, 196, and 
I saw him July 13th, August ljth, September ath, October 
13th, November 12th, December h, and so forth. 

Q Doctor, may I interrupt? How many visits were 
there over the course of that year? 

AK I don't know. 
Q For you to describe each one, it will take too 


much time. Will you state what his progress was during the 


last six months after the operation? 


A His progress was satisfactory. He made 
considerable progress and improvement. I figured that it 
was well within normal limits for a patient who had had 
two spinal operations and injury, et cetera, and the disk 
removed. i thought he had done very well. ‘He had some 
minor pains in the area of the incision as all patients do, 
and he had some leg pain periodically present. 


Q Was that both left and right pain in the leg 


section? 

& I don't know where exactly. Here is A report of 
February, 1965 in which he was doing some part-time work, 
ana I didn't see in that report whether it was mostly the righ 
or Left lege | 

Q Doctor, let me direct Foon attention to this 
August 1h, 196 report and ask you if tha = : 

& Here is one for July 13th. He was having a mild 
degree of pain in the right leg, radiating to the right calf 


and following the exercises he was taking. 


Q August 1), 1%), at that time did you notice 


any left leg pain? 

A I heve one Septerber 2h, and had right leg pain, 
with radiation down into the right calf and io the right 
ankle. At that time he was Sosgeas rather a rather severe 
and incapacitating amount of pain in. the leg. I felt he had 
tried to do too much work at that time, and told him to : 
slacken up and gave him some codeine for pain. | 

Q Doctor, see if you can find your August Usth 
report, if you can, which was just a month before that. 

A I find October and November and Decenber. 

Maybe you can borrow my copy, doctor. 
Of August, 1961.7? : 
Yes, sir. | 


Yes. 
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Uheeal™ Did he complain of pain in August, 196), in both 
Legs? 
A Yes, it stated there was radiation of pain in the 
left dorsum of the right foot. This was between both the 
dorsal and lateral aspects of the right leg and thigh. 


Stated on occasion he had some pain in the left leg as well. 


Had obtained a better back support, and thinks these might 


help these symptoms. At present remains the same, so he did 
have some pain at that time. 

Q Doctor, and -also I would like to have these records 
marked as Plaintiffs! Exhibit No. 13 for identification. 
These are the Washington Hospital records pertaining to this 
operation. : 

THE COURT: ‘The exhibits may be so marked. 

THE CLERK: Plaintiffs Exhibit No. 13 marked for 
identification. 

(The document was marked Plaintiffs’ 
Exhibit No. 13 for identification.) 
BY MR. CANFIELD: 

Q Doctor, I want to direct your attention to the 
progress notes of the Washington Hospital Center, dated 
June 10, 196, and ask you if you would read that aloud to 
the Jury. 

A This is a note made by me on June 10, 196) 


on the chart of Joseph Tillman. The radial pain has been 


| 
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present since the accident of February, 196k, = di scussed 
yesterday pre-operatively. I felt it might be radiating 
from the right, which was the most painful. Today, it is 
much more severe since he doesn't have any pain on the right. 
The left leg pain radiates posteriorly. Says ates a 
numbness of the lateral leg and over the lateral foot, 
including the 5th, th and 3rd toes. States there is pain 
on the. right leg and foot since the removing of the ruptured 
disk. ¢ ee ; : 

Q Didn't he apparently the day after this operation 
complain of no pain in the right leg but it suddenly shifted 
to the left? Is this a normal occurrence? 

A This very often occurs. 

Q Is there anything unusual that he has the left 


leg pain a day after the operation? : | 

A No, sir, he is placed on his left side and some 
patients have pain in the left side after an operation, I 
don't put any importance on it. It may be the wey he was 
lying. ae : 

Q You described the Sth, th and 3rd toes. Is that 
from the inside out or the outside in? | 

A Inside out. sce | 


What nerve controls pain or sensation in that 


i 
That is the Sth and the S-1, L-5 and/S-1 roots. 


That is the one you had just operated on? 

A No, I had operated on the S-1 root on the 
opposite side. This is on the lateral side of the left foot. 
I don't put any importance to it. It may be entirely the 
way he was lying on the Gpereiinitenves 

Q Dector, throughout the rest of the year 1964, you 
saw him on several occasions. Is that correct? 

A Yes, sir. 

Q Did he continue to complain of pain in both legs, 
or was it all in both legs from that time on? 

A Yes, he did. 

Q Dector, did you feel there was anythihg 
significant about that feeling of pain in both legs after 
this operation? 


& No, I did not. 


Q Is this something normal that you find in~ 


patients like Mr. Tillman after an operation? 

A Oh, yes, very many. 

Q Did you find that his complaints of pain in his 
leg or lower back was in anyway connected with the operation 
of Dr. Williams? 

A I:wasn't aware of any. There wasn't any pain 
in the upper part of the back. He had some pain in the 
incisional area, but I wasn't aware of any pain in the 


upper back. 
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Q The upper back, this is where you find tho 
thoracic portion of the spine and then you go on to 1, 2 and 

A In the lumbar area, the L-2 and L-3, where he had 
been operated on before, he never had any complaints in that 
area I was aware of. ; 

Q - Did you see him again in 1965? 

A I am sure I did. Yes, I saw him in January 22nd, 
February 3rd, February 12th, April 2nd, April 27th and 


July 7th. 


Q Doctor, when you saw him during those times, 


would you conduct an examination on him each time? 

& Yes. : 

Q What sort of an examination did you conduct? 

A Well, I am interested in whether he can wad on 
his toes and his heels, what his reflexes ere, what his 
functions are, on sensory examination whether there isa 
numbness, and keep a neurological evaluation each mee 

Q Did you notice any changes in signs. or symptoms 
that you were told about in Mr, Tillman from time to time 
during the course of your examination? : 

A They vary from time to time, but stey pretty 
much in that irritation, The nerve irritation in the lumbo= 


sacral spine is so typical in this type of patient. Very 


seldom do we get anyone one hundred percent well in this 
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syndrome disorder. He fell into the category of people of 
his age who continue to have some back and leg pain. 

Q Doctor, I would like to direct your attention to 
the year 1965. Did you evaluate him medically from a 
standpoint of whether or not he was disabled ard to what 
and if so, to what degree of disability he had? 

A What was that date? 

Q 1965. Generally speaking, I am not asking for a 
specific date. 

A Well, periodically, I would evaluate him from 
that standpoint. 

Q Did he fluctuate, doctor, as to what he could 
do one day as opposed to the next, or was it always a constant 
Level? 

A No, he had considerable fluctuation, as typical 
of this type of case. 

Doctor, did you continue to see him through 1966? 

Yes, I did. 

Can you give us some idea of how often you saw 
him in 1966? 

A 1966, I saw him, January ljth, February 16th, 
April 27th, April lth, September 26th. That is in 1967. 

I am sorry, April 27, 1966. That is the last I saw him 


or I have a record of it here, 


Q How was he getting along in 1966? 


y 
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lire 2 He has, depending on the weather or what he 
tried to do. He would have periodic back pain. : It is all 
typical of all disk surgery, that he didn't just get perfect 
, ! 
results. . | 
Q Doctor, in 1967, how often did you see him? 
A In 1967, I saw him on July Usth and September 
26th. — : : 
Q So you only saw him apparently twice that year. 
Was he getting along a little better in 1967 than he had 


been in the past couple of years? 
A Apparently so. I don't remember specifically, 
but there again I told him that he would have to live with a 
certain amount of this pain. : 
Q -Then, doctor, you saw hin, did you not, in 1968? 


Yes, I did, 


A iy 
.Q Do you recall the dates you saw him in 1968? 
& 


I saw him February 2nd and then he came to the 
office for. some physiotherapy, and heat, et cetera to his 
back rather frequently in February and March. © : 

Q inoescs » can you tell us something about February? 
You saw him when in February? | 

A Of 19682 

Q Yes, sir. ; 

A Well, I saw him February 16th. I have notes of 


| February 16th. 


z Q Iam looking for e particular report of February 1 
Do you have a report of February 12, 19687 
COURT: Approach the Bench. 


THE BENCH) 


COURT: I am not going to keep this canmitment. 


stay. 

CASEY: My cross examination will be quite lengthy. 

COURT: Well, how long will it take? 

CASEY: TI would between twenty pase to 
one-half hour. | 

MR. CANFIELD: I only have five minutes with the 
doctor. 

MR. CASEY: I hate to have the plaintiffs' doctor given 
to me at this time. I think it is a disadvantage to the 
defendant to start at this time, the jury having been here 
all day and knowing the hour. 

MR. CANFIELD: We haven't worked them that much today. 
Still almost four o'clock. 

THE COURT: I don't know about the doctor. Can he get 
pack? 

MR. CANFIELD: I don't know. 

THE COURT: See what he has to say. 

MR. CANFIELD: He does not have his schedule with him, 
He knows he is operating. He is quite sure he is operating 


in the morning. He said the afternoon will be the only time 


he can come back. 


a 


MR. CASEY: That is agreeable to me. We still have 


the plaintiffs' direct examination. 
THE COURT: I am going to conclude his examination. 
I am going to defer my commitment. ; 
BY MR. CANFIELD: | 
Q Dr. Spence, do you have a report dated February hy 
1968? | 


& Yes, I fourd it. 
Q Can you tell what you observed when you examined -- 
THE COURT: let us get it straight. I velieve the 
first’ time was February 27th and again on February 16th, 
reference was made to it by the doctor, yes, and now 
February 12th. Let us get it straightened out, : 
MR. CANFIELD: This is the date of the reports 
Perhaps we can tell what date he saw Mr. Tillman. 
THE WITNESS: Yes, while you were having a recess, i 
found a record of February 12, 1968, and I saw the patient 
on that date. : 
THE COURT: Was that 19687 
THE WITNESS: No, I am sorry, it is 1966. 
THE COURT: 16th is the only date. 
THE WITNESS: February 12th was the only date. 
THE COURT: February 12th is the only date, 1968? 


THE WITNESS: Yes, sir. : 


THE COURT: So far as that month is concerned? 

THE WITNESS: So far as that month is concerned, 

THE COURT: Proceed. 

BY MR. CANFIELD: 

Q Would you tell us what you observed on that date 
when you examined Mr. Tillman? 

A He continued to have paresthesia in the left 
ankle and along the left side of the foot. 

Q What is paresthesia? 

A They are abnormal feelings or they are disturbed 
kind of sensations. You can stroke it and the patient can 
say it feels like pins and needles and irritating. He had 
this on one other occasion, in his left side. 

I sent him to Dr. Anagnos to see if it was on the 
basis of circulation. Dr. Anagnos could find no particular 
cause for it. It was a feeling or sort of numbness along the 
side of the left foot, and there was also some numbness 
and tingling over the dorsum of the left foot, 

Q What is the nerve root that serves this area? 

A It is mostly the S-l root. The severe nerve root 
pain had disappeared and had been comfortably carrying on 
moderately strenuous activity. He had not indulged in extremelly 
heavy labor, as he had done in the past. 


It remained questionable whether he could do this 


| type of work he had done before. The thing he complained of 


was sensory in the main, like tingling, described as 2 
burning numbness, tingling sensation, noticeable even at rest. 
When he moves around it isntt as noticeable. He states on 
stending on a ladder he could only do this on the inside 
because he gets a pain in the left calf. As the patient 
described it, he might fall. : 

On examination at that time he walked with a slow 
and cautious gate, walked on his toes and heels to balare 
his weight. It showed he gets a pulling disturbance in the 
thighs. The reflex examination shows a loss of left knee 
jerk and left ankle jerk is about Grade 1, as compared to a 
Grade 2 on the right, the right being better than on the 
left. The knee jerk was dimisned along the lateral aspect of 
the left thigh. | 

It was my feeling he had probably some adhesions 
around his nerve root and he could very easily have after 
surgery, and this was principally on the Sl root on the 
left and to a lesser degree on the S-1 root on the cients 
This would account for the paresthesia and sensory disturbance 
I noticed in his legs and feet. : 

I noticed this was permanent and probably not any 
improvement in the symptom. It was worth-while to try 
physiotherapy. I think attempts should be made periodically, 


at least, to improve it with physiotherapy. 


Q Did you put him on a program of physiotherapy? 


Yes, I did. Had quite 4 few treatments. 


Q Did this improve his condition? 
A 


I think it improved it to a degree. It stil. 
remained with a residual of it, but it helped. 

Q Doctor, directing your attention to May, 1968, 
aid you see him in that month? 

A Yes, there agein he had physiotherapy three times, 
Mey lth, 2uth and 23rd. 

Q When you say, “Physiotherapy,” what do you mean, 
doctor, by this? 

A Heat and massage to the back and very often we 
use ultra sound on areas where there is particular muscle 
pain, and then the patients are very often placed in the 
whirlpool where water swishes at considerable speed to 
improve the circulation and nerve response in the leg, and 
of course we do that. We have diathermia and other 
equipment that is used, indicating what is used in the 
particular case. 

Q Did you conduct any other examination, other 
than May 13, 1968, and if so, what aid your examination 
reveal? 

A I saw him on May 10, 1968. According to my notes, 
the report was written on May 13th. 

Q What did your examination reveal on the 10th of 


May? 


. A He was having physiotherapy and nobiced considerabl4 
improvement in the maneuverability of his lower extremities. 
He has noticod they have wakened up, and can nove around 
with greater freedom. Has difficulty in going upstairs 
and on a ladder. Is able to return to work. Ts able to do 
only 25 percent because of pain. He walks with a slow gait. 
Is able to walk on his toes and heels with strain and pain 
in his left toe, anterior thigh, both to the right and left. 
Q What is straight leg raising? | 
A When you lie-out flat and raise both less. This 
pulls on the sciatic nerve. He was able to do at about 
12 degrees of normal. 


Q What was the normal? 
| 


A A man of his age would get up to 25 or 30 degrees 


at least. 
Q You found, doctor, that there was a pain level 


to both right and left legs at that time? 
A Yes, that is correct. 


Q This was following a continuing pattern that you 
had observed? : 


A Yes, this fluctuates, depeming on the amount of 


pain, depending whether it was a good day, damp or cold, 


whether it was dry, having any pain when you tested it, 
| 


but it varied considerably. 


Q Doctor, will you continue with what your examinatio 
| 


i 


roflected? 

A Forward flexion of the knee straight is carried 
out by the fingers ten or twelve inches from the toes, 
and has a pull from the toes, Left ankle jerk is about 
Grade 1, as compared to Grade 2 on the right. Knee jerk 
4s however one of the richt thigh and left thigh and leg 
on the left. 

Q Did you reach any conclusion as a result of that 


examination? 


A Yes, I felt he had some adhesions around the 


nerve roots, particularly on the S-1 on the left and to a 
lesser degree on the right, which would account for this 
paresthesia and other sensory disturbances, and I felt this 
was permanent, and although it will fluctuate from 

time to time, I don't think he is ever going to be completely 
free of it. 

Q When you saw him in May, 1968, did you reach 
any estimate of his sbility to perform work? 

A In May, 1968?. 

Q Yes, sir. 

A Yes, I made some judgments about that. He might 
be able to return to work on about a fifty or sixty percent 
pasis. In other words, the disability so far as the back 
is concerned, I would feet he has a disability of about 


fifty norcent, but because of his other problems, it would 
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seem to me he would be able to do twenty~five percent of 
useful work. | 

Q What does that mean in lay language? 

A So far as a laboring man, which was his job before, 
I think he has for a laboring job, a disability of about 
75 percent. If he can do light work, he might ve able to 


reduce that to fifty percent, but he still can't climb a 
ladder and shouldn't, and every time he has tried to exert 
himself very strenuously, he ends up by having more back and 
leg pain, so I see no point in that, : 


Q Doctor, did you find during the course of your 


examinations and meetings with Mr, Tillman, that he was an 

honest individuar in respect to describing his pains to you? 
MR. CASEY: I don't think that the doctor should be 

called upon to answer that. The patient should be able to. 


THE COURT: I think this is going beyond the range of 


examination pretty much. ° | 
| 


BY MR. CANFIELD: | 


Q Doctor, did you find any basis for describing 
or feeling that the patient was a malingerer about his 
injury? 

A No, I never found that he was an unreliable 
witness. 


: 
Q From your examination that you have described, did 


you have an opinion as to a reasonable degree 
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certainty? Do you have an opinion as to Mr. Tillman's 
complaints that you described to us? 

A Yes. 

Q Describe them. 

A The' patient, following an automobile accident, 
which he has described, and which resulted in an injury 
to his back, for which I operated on him and for which I 
have been able to get him partially well, I think this was 
all superimposed on a previous injury and a previous 
operation at ia lower level, not part of his back, and the 
injury which he described to me and which I operated on 
him for, was /a completely new injury or which completely 


aggravated the previous injury. 


Q Doctor, did you find as a result of a history that 


he had gone on for a substantial period of time with 
apparently no injury after the injury of 1965? 

A Yes, there was a period of six or eight or nine 
months or a year that he had been working and getting on 
very well until the automobile accident, which set him 
back cmsiderably. 

Q All right, doctor, when he talked about this 
automobile accident, the impact, the damage to his car, 
which has been described as minor damaze, is there any 
relevancy between the amount of damage and this type of 


injury, medically speaking? 


A Well, yes, but I am sure there is no doubt that 


| 
we find people completely mutilated in these tremendous 
impacts, but so far as the back injury, it doesn't take 
a great deal of a blow to cause considerable back disturbance 
Q Have you sent or prepared a bill for your services 
that you have rendered to Mr. Tillman in this case? 
A Yes, sir. 
Q How mach is your bill, doctor? 
A My bill has gone unpaid for a long eine and 
reached a staggering sum of $176.00 since 196) and 1968. 


Q Does that include the operation or post-operative 


care? 


A Yes, that includes physiotherapy and the visits 


to my office. 


Q In your opinion is that a reasonable pili? 
| 


A Yes. 
MR. CANFIELD: I think that is all the questions I have. 
a 


THE COURT: Counsel for the defendant. 


| 
MR. CASEY: May I see your records on this paper? 


WITNESS: Yes, sir. 


CANFIELD: I think I have one other question. 
DIRECT EXAMINATION - Resumed | 
BY MR. CANFIELD: 


Q Doctor, I forgot to ask you whether or not you 
| 


had any opinion as to whether or not the condition which 


A 


you have described of Joseph Tillman is permanent in nature. 
A Yes, I think I have mentioned that these fluctuate 


considerably. 


Q Yos, you did, but I didn't say within a reasonable 


degree of medical certainty it is reaching a degree of 
permancy. 

A Yes, I do. 

Q What is your opinion? 

A I think it is stationary, with certain fluctuations 

It comes and goes in damp weather, but I think he will 
continue to have these paresthetic conditions of sensory 
disturbance and low back pain. 

Q Do'you have a disability rate you can give him? 

A So far as a laboring man is concerned, I don't 
think he can'do it. At least 75 percent he could not do it. 
Light work, I think he could carry out with a disability of 
say fifty percent, 

MR. CANFIELD: Thank you, doctor. 

CROSS EXAMINATION 
BY MR. CASEY: 

Q Thank you, doctor. May I have Plaintiffs' 
Exhibits Nos. 12 and 13? Dr. Spence, it isn't necessary 
to have an accidont in order to have one of these disks 
rupture. Is it? 


A Well, yes, I think it does. For instance, a person 


/ 


leans over to pick up a child and a disk ruptures. That in 
my estimation is an injury, a lifting injury, in other wordse 


Q Doctor -- 


A So in my opinion, it does take an injury to 


precipitate a rupture. | 

Q Doctor, would that be typically true when the 
disk is already degenerated? : 

A TL don't think that meets -- I think the important 
thing is the ligament around the disk that I deseribed 
earlier to the jury. That is the casings, so to speak. 

If the casing breaks, you can get a blister Like on an 
automobile tire, and you do something else to cause it to 
rupture all the way through. : 

Q That is. the longitudinal ligament, aoctor? 


A Yes, the posterior Ligament. 
Q That becomes weak, does it not, doctor, like the 
casing of the tire? 


A Yes, it becomes weak because of an injury, in 
| 
my opinion. | 


Q Doctor, don't you see more patients in your 
practice who turn out to have disks, who Rone aesoetate 
the onset of the happening whether it is picicing up a 
child or an automobile accident? 7 


A Quite often, they don't recall it at/the ‘ime and 


| 
after the operation they say, "Oh, yes, I remember when I did 


Wile 


that. Yes, that is true. 

Q And very often the injury which has brought on 
this, nes occurred substantia:ly in the past, substantially 
before the ruptured disk? 

A The incident will proceed the injury. 

Q A week or a month, it might be a month bofore 
the symptom? 

A Very possible, it is all a matter of degree. 

Q Is the history the one in 1950 that came on 
without the relation of-any accident, the picking up of a 
child or a particular activity, or any work that was 
particularly disastrous in the way of activity? 

A He wasntt my patient at that time. He was the 
patient of another neurosurgeon. I didn't have any clear 
history of that episode. 

Q Doctor, we have here Plaintiffs Exhibit No. 12. 
I believe this will include the history of the giving 
at the time of the 1950 disk surgery. Will you kindly review 
that record ana tell the Court and jury what if any record, 
what if any history it contains whether or not an accident 
occurred when the symptoms began in that case? 

A This is the recoré of Garfield Memorial Hospital, 
the out-patient department, and on September 13, 1950, the 
history from the emergency room noted, "Physical examination 


reveals some dorsal Scoliosis, right shoulder lower than 


left, spasm of the right dorsal muscle group.” 
fr 


| 
Q I am not sure all the jurors can hear what you 
| 


a 


are saying. | 
| 


A They are not missing anything. There are only 
four lines that do not have any bearing on anything. 

Q May I see that Exhibit No. 12, goctor? Doctor, 
there are histories in here I peiieve are dated Septonbor 15, 


1960 and September 2u, 1950. What were those histories, 


doctor? 
A September 15, 1950, pain in legs and back. 


Patient noted backache iin the lower lumbar region about 
| 
four weeks ago. 


Q The lower lumbar region was the area involved in 


your surgery. You were at the very lower bottom of the 


lumbar region some 1) years later, 


A This pain was activated by bending and twisting 


his back. Bed rest does not alleviate this discomfort. 
Pain became more severe and began radiating down the right 
les. ! 
Q This time the pain was radiating gown’ the right 
leg. Is that correct? | 

That is what it says. 

Along with lower Lumbar discomfort? 


That is what it says. 


Fourteen years before it wos radiating down the 
| 


Left ler? 


A fhe patient wont to a local medical doctor who 


. 


gave him aiathermia treatments and X ray, the present 
physician, sometime after severa attempts for pain relicf 
failed. The pain he described as a drawing and pulling 
sensation in the hamstrings, and muscle pain in the lower 
back. 


The richt side is involved. the groin and 


the left leg to the knee. Patient also noted a numbness 


and paresthesia for the last few weeks. 


Q What is the difference between numbness and 
paresthesia? 

A Paresthesias are disturbing sensations and 
numbness, a iack of sensation. 

Q Where was this numbness and varesthesia? 

A It says, "Patient also stated he had numbness 
and paresthesia for the past few weeks." 

Q Numbness and paresthesia in the legs is frequently 


a ruptured disk and nerve impingement in the lower 


It may be. It isn't usually ruptured at the 
It is a protrusion of the disk, so this piece of 
gristle which just touches the nerve, and you have the 
troubled sensation. When a rupture takes place, when the 
rupture extends out, you have pain, just like you pres: 


on a nerve any place you have pain. 


Q You have reached the stage where the longitudinal 
ligament has a weak spot or probiem in it. 

A That is true. 

Q You have reached September 15th? 

A The discomfort occurs sometime during the day and 
night. The patient hasn't worked for three weeks. 

Q That was September 15, 1950. Is that extn 


A That is correct. 


Q September 20, 1950, there is again a report of 


certain findings, including a history, is that right, a 
history of the Be Os attacks? : 

A September 20, 1950, this is dated, previous 
attacks and low back pain with left side nein pain. 

| 

Q Showing an attack of four weeks duration in the 
right leg. That was the leg that you were concerned with 
fourteen years later, in this gentleman's leg? : 

A Yes, sir. | 

Q With numbness in the toes, and there is a sketch 
of the right leg and the numbness extends from. the toes 
to the side of the calf, 

A, That is correct. 

Q That is where you found the Toneehontend 
changes in 196). Isn't that right? 

A They are still present. 


Q Bighteen years Later? 


aA Still vending. These are the disturbances of 
sensation we referred to. 

Q Hyperesthesia to pin prick in the left side of the 
calf and pin pricks to the right side, is that correct? 

A Yes, sir. 

Q There was a myelogran performed. Was there not? 

A As I recall, there was. He wasn't a patient or 
mine at that time. I didn't do it. 

Q I refer you, doctor, toa roentgen examination and 
report in the Garfield Hospitai file. Here is a myelogra 
report from April 30, 1957 in this Garfield Hospitel report 
chart, doctor. It reads, "Lumbar myeLogram.e" That is the 
type of procedure you performed, a myelogran to the lumbar 
spine? 

A Yes. 

Q Shows an extradural defect in the opague column 
the Left. That is the hth and Sth Lumbar area, which was 
area you were concerned with some fourteen years later. 

A No, the L-5. 


There was a slight elevation of the right nerve 


Q That is what you were finding seven years later, 


the defect in the L-5 interspac: with nerve involv 


of the nerve root? 


A There was a defect in the right nerve root. 
There was a nerve impingement at the L+5, S-l on th 


A There was nerve impingement at the 1-5, S-L on the 
right. Do you want to read the rest of the report? 

Q The spinal columm was examined up through the 
llth thoracic vertebra and no other abnormalities were found? 


A That is correct. 


Q The left of the llth thoracic vertebra! wasn't 
level next to the bottom ridge? 


A Right. 


Q These findings could be attributed to disks. 
| 


However, they are most nearly posterior surgically in view 
of the patient's history? 

A Not after Dr. Williams operated on nim, 

Q This is 1957, not 1950. 

A Yes, seven years later. 

Q And you saw the patient seven years af tor that? 

A At that time he was having pain in his right leg, 
and at this time he wasn't. I operated on the patient for 
acute right les pain following injury. He has had paresthesi 
in both Legs following surgery in 1950. If he had a defect 
in 1950, I am sure Williams would have operated on the right 
side, but he didn't. He operated on th: left, 


Q The 25th of September 1950, Dr. Jonathan Williams, 
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the whole entry. 

A Correct. 

Q History: Prior attack of four weeks duration 
right leg. 

Right. 

With nunoness of outer toes. Is that right? 

Yes, sir, bus the myelogram was 1957. 

That is right, seven years before yours. 

Seven years after his operation. 

For what other conditions was this patient 
hospitalized in Garfield Hospital, according to Plaintiffs’ 
Exhibit No. 12? 

A I know the patient had other admissions for 
digestive difficulties. He had some emotional difficulties. 

Emotional, doctor? 

Well, I don't remember specifically what it was. 

believe, at one time a psychiatric evaluation. 

Diagnosis of hypochondriac. 

It deals with his abdominal distress. 

When was that? 

I don't recall. Do you want me to look it up. 

Yes, if you will, please. 

As I say, this patient wasn't a patient of mine. 
I know, the same as you do, on the record there, Septonocr 


1950, he was in the emergency room. November 20th, he was 
? > 


> 


referred to surgery, to orthopedics. November 21st, he had 


some pain in his stomach, Then he was sent out to the 
National Institute of Health for a stomach condition, 


September 5th. It is March Sth by the discharge sheet from 
Garfield, which indicates he was in the hospital at this 


time. This note you have handed me was for this herniated 


nucleus pulposus. 


Q Doctor, do you know of his ever being hospitalized 


for a coronary condition? 
A No, I am not informed our that. 
Q Doctor, you believe that in order to have a 
ruptured disk, there has to be some sort of an injury. Is 
| 
that right, so that the bubbled tire casings, the Lonsitudina 
ligament bursts. Is that right? : 


A Yes, that is essentially it. 


Q The injury may be so minor, simply like picking 


up a baby off a bed? 
A Yes, I don't think that is the injury that caus ed 
| 
it. I think there was something before that, that caused 


the weakness of the Ligament, like bending over and picking 
up his tooth paste cap or the baby off the bed. The 
pre-supposed part could be an interval of time. | 


Q The accident in which your car is rear ended, 


all right. Going . raz she as 05.00 worth © 


to the back of the car, which could cause this rupture to 


Tt could. 
It doesntt have to be 2 happening that brings on 
a symptom, It can be some period in the past. 

A That is true. 

Q Doctor, you attributed this centleman's onset 
of symptoms either to a new condition or an old condition, to 
an accident he described as happening Februery 5, 1964. Is 
that richt? 

A I don't remember the cxact date. 

Q Did he tell you, doctor, that two months before 
November 28, 1963, here in the City of Washington, he rear 
ended another automobile and drove it forward? Did he give 
you that history, doctor? 

A I recall there was another accident, previous 
accident. 

Q Do you have those notes, doc tor? 

A I don't mow whether I heve them in my notes. 

I know there was another accident. I camt to some conclusion. 
He stated he did not ro to another doctor. Didn't have 

pain at that time, and there wasn't virthing in the accident 
he described to me that he found ih ucccssary to seek 

medical attention. 


Q Doctor, do you have tnat in your notes? 


) 


A No, sir. T remember soucthin: avout it. It 


seems he had been drinking and ran into a pole or some thing 
alonz the road. I don't have it in my notes. I recall 
something about it. 

Q I don't believe on this occasion he was drinking. 
This happened in the daytime, doctor. As I understand 
your testimony, this gentleman got along, other than any 
activity treatment, other than hot baths and pain killers 


until sometime in March, doctor. 


A Just before I saw him the first time. I gave you 


the dates earlier. I operated on him June 9, 1964, and I 


had seen him roughly a month before that. 

Q And the history he gave to you was that he was 
under his family physician's care until such a date in 
mid-March. 

A Well, I will have to go back in my récords to find 
out the exact time, but roughly a month or two he had been 
having severe pain. , 

Q The severe pain was when, a month ais before 
you saw him, doctor? | 

A I saw him first on March 18th and at that time 
he was having severe pain in the back and Legs. 

Q And had been having it from when, the severe pain? 

A He had got along well until about the Sth of 


February, 196, at which time he was in an automobile 


accident, driving an automobile, struck from behind, et 


cetera, jarring his back, went forward, an hour Later was 
aware of pain in the back of his neck, and Left buttock 
and left thigh so in other words, he was having 

February until the time I saw him in May. 

Q Doctor, did he teLl you that on March 12, 196), a 
month and six days after the accident that he has described 
to you, as going through Rock Creek Park, on Beach Drive? 
He drove off the road and into a light pole, and damaged 
the full front of his car. 

A I think that was the accident he was thinking about 
He had fallen asleep at the wheel and ran off the road. 

He got out and walked home. 
Q Was that the one he said he had been drinking 


It was a long time ago. I am not sure. 


A 
Q Did he tell you how fast he was going? 
A 


Jo, I don't remember the speed. 

Did he say he was going 25 miles an hour at the 
time he saw the Licht pole and at the time of impact he was 
zoing 18 miles an hour? 

A I forget the speed. 

Q Rear ending a car on November 28th could cause the 
rupture of a disk. Couldn't it? 

A I think I have told you it is due to trauma. The 
man's symptoms began after an accident he described to mc. 


It is entirety possible he sot it when he was six years old 


Sie 
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when, somone kicked him in the back. I don't mow, I wasn't 
| 
there. This man's symptoms began following an accident of 
196l.. 
| 
Q Is your answer, yes, doctor? Rear ending another 
car could cause the rupturing of the disk? 
A Could cause it. 
Q Doctor, driving an automobile off the road into 


a light pole at 18 miles an hour, @ head-on collision, could 


cause a rupture of the disk. Couldn't it? 


A It could. 

Q Did he tell you of a collision? Doctor, do you 
know how Long he worked after this accident ocourred? How 
long he was off work and when he went back wos 3 seeing 
you? | 

A No, I don't recall it. I have some indication here 
he was out of work for thrée weeks. Which period that was, 

I am not sure. : 

Q Doctor, how many disks were removed in the 1950 
surgery? 
A Dr. Williams indicated the two disks, the Le2 and 
the L-3, and the L-l disk. 

Q When he went back in the hospital with a bad back 


in 1957 or 1958 for another myelogran, was there at that 


time any history of any kind of an accident and ‘bac’: pain tha 


took him in the hospital for another myelogram? | 


e wasn't my patient. 
You have the record there? 
If you know why, you tell it. 
I saw no record following the 1957 hospitalization, 


doctor. 

& All' I see is the lumbar sand gosto which you have 
already read. 

Q You mow of no accident following the 1957 
accident. Is that correct? 

A No, I am not aware of any. 


Q Doctor, it was March, wasn't it, that Dr. Lofton 


Mr. Titlman to Dr. Davis for X rays for the first time? 


A My note indicates it was March, and he hadn's got 
any better so Dr. Lofton sent him to Dr. Davis for X rays. 

Q Will you refer to your initial report of 1967? 

A That wasn't my initial report. 

Q 196, the last sentence on the first page, it 
appears therefore very definitely that this man's lower 
pack condition was materially aggravated by the accident 
sustained in February, 196). What do you mean by this man's 
back condition? 

A I mean pain in the back and down the right leg 
which I was seeing him. 

9 You say that was aggravated »y the accident 


sustained in February, 196. Doctor, you mean there was 


low back condition prior to February 5, 196),? 


A Yes, I think that was perfectly well évident from 


the history. The patient said he had a previous operation 
in Garfield in 1957. 


Q And a myelogram? ! 

A Yes, a myelogram, so he had trouble éfore. 

Q What was the trouble before? I take it in 1957 
and 1958 that those operations were all successful. 

A Well, the trouble he had before of back and leg 
pains for which he was operated on at Garfield. Then the 
accident that he described to me which ed up ta these 
additional symptoms in the right leg for which : did a 
mycLogram and a disk operation, and he was better. 


Q This man had a degenerative condition of the lumber 
| 


spine at least back as far as 1950. 
A I don't know. 
| 


Q Isn't that the condition you refer to when you say 


this man's low back condition was materially aggravated? 
- | 
by the accident sustained in February, 196? 


A Well, that isn't actually what I had in mind. 


| 
With an accident, a patient has sursery on two disks in his 


back. He can't be said to have a completely well back. 


Q Before the accident? 
A Before the accident and that this has materially 


aggravated the condition existing in his back, which made it 


for me to operate on him and remove two disks. 
He had three of the five disks removed. 

A I don't know. I took out only one, between the 
L-5 and S-1, on the richt. 

Q Turning the page, on pave 2 of your report you state 
there, “His recent illness began last April when lk: asny 
began having severe low back pain, with radiation into his 
legs, principally the right Les." 

A Yes. 

Is that true, doctor? 
A Yes. 
MR. CASEY: Thank you, nothing further, doctor. 
REDIRECT EXAMINATION 
BY MR. CANMPIBLD: 

Q Doctor, the mere fact he started having severe 
low back pain in April, does that mean there was an absence 
of pain prior to that time? 

A No, I don't think so. I indicated before in the 
history he was having pain, at least in March. 

Q And back into February as well? 


A Well, the history he rave me was, in the accident 


of February 5th, it bocame necessary for him to seck medical 


attention because of back ane log pain. 
Q Did he have a continuing histciy of pain frou 


February, 196), up untis you saw him in mid-May, 196)? 
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. A I don't know how continuous it was. was very 
severe, and when I saw him, there was untractable sciatic 
nerve pain with marked disk obstruction, and vinen it was 
removed, he was considerably better, not cured, but 
considerably better. | 

Q Mr. Casey hes indicated there was an indication 
of hypochondria in his background. Was there axly indication 
of hypochondria in his background? 

A No, sir. 

Q Was there any hypochondria about renoving a 
ruptured disk and you removed it? 

A No. 

Q And is there anything hypochondriac about any 
person who suffered these symptoms and you removed the disk 
at this level? 

A I don't think he exaggerated the symptoms. I think 
he has some disturbance now, but I think he is a good 
surpical result from the time I saw him first. “Although 
not completely cured, he is greatly relieved. 

| 


Q Mr, Casey has made some points that I question. 


He asked if it weren't in March Mr, Tillman was) sent for 
| 
X rays. Do you know what date in March it was,) whethor it 


was before or after this March L2th accident? 


A No, I don't. 


Q The last date Dr. Lofton saw him was Pebrus zy 1th, 


ZO 7 


two days after this accident. At that time he released 


him from his care. At that time Mr. Tillman has testified 


he went back to work, and worked parttime for sone short 


weeks and then he saw you, doctor. Is such a history 
compatible to an injury of March 12th, if there was in fact 
an injury of March 12th? 

A I can't answer that. I don't know anything about 
the March 12th accident. The patient gave me a straight- 
forward history that he had a March 12th accident. Whether 
true or with’ some material deviations, I can't say. He 
was completely relaxed and honest with me, that his symptoms 
began, and he went to see a doctor in February, and there 
was pain thereafter until I removed it. 

Q Couldn't it be true that a man was in an accident 
on February 12th and not be injured? 

MR. CASEY: I believe there is some merit to that. 

THE COURT: Objection sustained, Proceed. 

BY MR. CANPIELD: 

Q Doctor, do vatients who are involved, or do people 
who are involved in an injury, in an accident such as 
Mr. Casey described, on March 12, 1966, end up absolutely 
with injury? 

A It has been a lone time since he told me about 
that accident. As i wake wen on about his job. It 


wasntt a substantial one. It didn't, to me, connect with 


anything related to his lower back. JI can't ve any more 
specific than that. 

Q In the accident that Mr. Casey referred to in 
November, in that accident, again, doctor, if there was no 


injury to Mr. Tillman in November, 1963, and there was no 


injury in March, 1.964, wuld your opivion withiresroct to 


his present problem be related to the February | th accident 
be in anyway changed? 

A No, I have seen no reason to change my opinion. 

Q Doctor, I want to get to these records. Perhaps 
you have them right there, that Mr. Casey referred to, 
that talk about a myelogram back in 1957; that talked about 
Dr. Williams! report in 1950, and he had you read a portion 
of Dr. Williams! entries describing where the pain was 
as noted by Dr. Williams. Doctor, did Dr. Williams comment 
as to the cause of the pain on the right side in that same 
report? 

A His diagnosis is protrusion with rupture of 
en intervertebral disk, L-l, and L-5 on the left. Because of 
its size, believes rise of pain is produced by ‘traction 
on the L-5 root, 

Q Doctor, in connection with this report here, he 
mentions Ll, and L-5, but the operative notes refer to L-2 
and L-3. Would you, yourself, know wich is eqrrecs? 


A No, I would not. 


e ® 


don L-5, would you have seen any 


2 of them when you operated in that area? 
There was no operation in that area. Atay, at 
operate 1 the L-5, it was just as the sood man above 
produced 

Q The Let a sould that be broucht about 
a@isk area in the L-5? 

A I just never saw a thing. I always find where you 
have a ruptured disk and it touches the nerve, you have 
pain, and that is it. ‘I don't believe you got it from some- 
where else. 

Q With respect to the pain he had in his les, and 

asey referred to this in 1957, 1956 and 1957, how 

nerve roots go into the leg, so you could have this 

of pain or sensation? 

A There are essentially four roots on each side 
that make up the sciatic nerve, so you could have pain over 


any one of them, over the distribution of that particular 
20 Suvpose Dr. ams operated on L-2 and Le3. 


nerve roots emanating from those disks which go 


C there were pressure on those norve ro 


rossure be? Where would it manifest itself, 


what patter? 


It would principally from the front of the leg 


and alongs the side some degree, but those nerve roots, 


the L-3 nerve root runs principally along the croin and 
i : 


J 
doesn't set very much into the leg, itself. 


. 


How about the L-l., where docs that go? 
3 a; 


A Part of the anterior part of the leg. 


| 
2¢ 
| 
Q Would that be the front part of the leg? 


A Yes, sir. 


Q Where does the L=-5 root fo? 


| 
A Goes down the front of the Leg and curves over 


the inner surface of the leg, big toe and the me di a3. surface 


of the foot. | 


Q With respect to the pain he had in his legs in 
| 
1957, would we not have to know where that pain was in 


order to tell whore the nerve root damage was?! 
~ | 
A Yes, sir. 


Q Would we have anyway of lmowing whether the 
| 
1957 damate was in the S-L? 


A Certainly, on the right this nerve root wasn't 


| 
operated on before. It was clearly there, totally there, 


[ 
a nerve root syndrome, and the symptom was Limited to that 


norve root. He had other things like the numbness along the 
| 

left leg. The main reason, the only reason I operated on 

him was the severe and tractable pain in his right les. 


symptoms you observed with res 


20 


think that they are. 


GLoned also, doctor, you were not 
informed of 2 cardine condition? 


May these records be marked as Plaintiffs! 


Exhibit No. 1)? 
THE COURT: They may be so marked, 


(The records were marked Plaintiffs 


for identification.) 


to show you Plaintiffs! Exhibit 


vecords of the Washington Hospital Center 


covering the out-patient department. Doctor, may I direct 


your attention to the year 1962, the entries of 1962 in that 


record? 


A Yes, there is one either July 21st or July 2l:, 


1962, from cardiology. Another one is July 31st, marked 


any in-patient for cardiolosy? 


his is the out-patient. 


Q Yes, Mr. Casey asked you if you were aware that he 


was hospitati:od 7, prob coms. Is there anything 


about those records that would indicate he was hospitelized 


for cardiolozy problems ? 
A Not in the emerzency department and the other for 
the clinic. I don't see anything here indicating an admissio 
Q Doctor, with respect to this condition which you 
have there, can you tell what period of time that covers 
in the out-patient department? 


A It goes from December, 1958 to June 1, 1904. 


Q Doctor, in those records, what is the last date 


of reference to anything having to do with the back of 


Mr. Tillman? 
A The last one? 


Q The last date of reference. 


A that! was) June, 16M atiasiithe taste) ct 


said he was trensferred to me as an out-patient. 


Q Going back to that, chronologica ly, what are the 


dates of record dealing with prior to his coming to your 


attention at the clinic? What was the last date of 


reference? 


He was there Nay 25th and May 18th. 
Is that 196),? 


Thet is 196l). 


‘ 


Going back in the record, doctor, when was the 
| 


next entry having anything to do with his back? | 
| 


A Jonuary, 19%), there is something here 


with the back. 


MR. CASEY: What is the year date, doctor? 
THe WITNESS: January 2h, 1959. 
COURT: 195), or 196)? 
m WITHESS: There is a record of January 2), 195). 
Hs COURT: 195h. 
BY MR. CANFIELD: 
Q Is this 195) or 1959? 


A I guess that is 1959. I am sorry, Your Honor. 


No, he didn't cane to the clinic that carly. 


photostat copy. It is hard to see. It is January 2l;, 1959. 


Q And can you make out the entry on that dato? 
A Doctor not in, referred back for it February 2nd. 
Q Did he go back on February 2nd? 
A That is where the word, "Back," got into iv. 
He is referred back, but it didn't say anything about it. 
He was referred back February 2, 1959, and a prescription 
for -- 
MR. CASEY: Back support fiven. 
THE WITNESS: Yes. 
BY MR. CANFIELD 
Q Is there snything from February 2, 1959 up 
May 18, 196, dealing with his back in those records? 
A Up until May 18, 196, that is correct. 


Thank 3 - do ont 51K out the myesopxz 


in 1957, the myelomram Mr. Casoy referred to, showir 


defect at L-l, and the lesser defect at L-5. con you find 
that reference? 

A Yes, that was a myeLosram done at Garfield 
Hospital, April 30, 1957. 

Q Doctor, in reading the entire record, - Casey 
had reached the point where the radiologist or Whatever 
doctor performed that myelogram, indicated thet, the 
defect which was observed, was probably postoperative 
from 1950. Am I stating that correctly? | | 

A That is fine. These findings could be attributable 
to a disk, but they are most likely postoperative, due to 
the patient's history. | 
| 

Q In your opinion, were these findings post-surgery? 

A I think they certainly were. They certainly 
indicated the patient had been operated on yates. and the 


myelogram would certainly reflect the area on which he had 


been operated. 


Q If Dr. Williams removed a disk at L-2 and L=3 and 


L-l. and L-5, would these be? 
A No, there was never any exploration in that right 
sice before, mentirely inoperative space at the time 2 
operated oe 
Q By the way, are myelograms sure? Do they always 


show a defect when a © “ect is present? 


A No, thoy aren't perfect. 


< 


AE {b, Do they show an area of Gefect when there isn't 
any defect? 
fre they occasionally false positive, you mem? 
Yes. 
Well, I think when the dye is displaced. It has 
to be a@isplaced by something. Also it can be a bone spur. 
Other shan a ruptured disk, it doesn't have to be a ruptured 


disk, but if the dye is pushed aside, there can be a fatty 


tumor, a tumor or mass. In other words, there can be any 


number of defects in the myclogram, put a false positive 
is very unlikely. It is almost nonexistent. The converse 
is true. You can often have a ruptured disk and this not 
reflect in a myelogram, It is four or five percent. If 
enough pictures are taken and enough time devoted to the test, 
the test can be made more reliable. 

Q Doctor, you performed a myelogram preparatory to 
your operation in 1961? 

A I did. 

Q Did you notice any defect in the area such as was 
reported in 1957? 

A You see the patient was operated on the left side 
previously, so I wuldn'tt be very much concerned with 
that when I have a patient with right leg pain. 

Q No, I aa directing your atter.tion to this, the 


entry of April 30, 1957, wnich shows extradural oblique 


e é 


on the right. You did your own myelogran some geven years 
later. Did you find any defect on the right in!the lth 


lumbar vertebra? 


A No, I did not. 


Q What would that defect be, assuming this is 


correct? 


A It might have been cured after the one surgerye 
Would traction have any bearing on this? 

A 4 is entirely possible. There was some defect 
left at the time they saw this picture, and it was absorbed 
in other surgery, or the fact this was done at 2 post= 
operative time; that the spine was undergoing change. PTs 
don't have any personal explanation for i suffice it to 
say, it wasn't present when I did minc, 6 @ian't enter 
my head to look at any other space than ene I had the 
defect in. | 

Q Assuming for the purposes of argument there was 

| 
a lesser defect seen in 1957, that you described as a large 
defect when you took this myelogram in 196, and assuming 
there was a lesser defect in the L-5 area, is there any 
reason to suvpose that Mr, Tillman could not have gone along 
the rest of his Life with this defect, so 
defect erupt in this way? 


| : 
MR. CASEY: The standard is, is ere any reason to 
? i 


suppose? It is within a reasonable medical certeinty. 


Ti COURT: I think you have to bring that oute 


BY.MR. CANFIELD: 

Q Within a reasonable degree of medical certainty 
could Mr. Tillman have sone on even assuming he had 2 
lesser defect in 1957, without any problems and any 
operation being required with that defect, had it not beon 
for this accident in 196)? 

MR. CASEY: If Your Honor please, the magic words 
were used and then they were fouled by could, which is a 
possibility. 

TH? COURT: You have to be within a reasonable degrec 
of medical certainty. 

BY MR, CANFIELD: 

Q Within a reasonable degree of certainty, doctor, 
is it probable that Mr. Tillman would have gone along without 
any troubles! to his back for years, and that the only reason 
he had trouble in 196, was because of the February 5, 196), 
accident? 

MR. CASEY: No. 1, it is leading, and No. 2, he did 
go on for som years without trouble. 

COURT: Proceed with it. 

The only way I know to answer is the 
effect could certainly have existed for a long, long time 
or forever, but the seauence of events of the patient's 
history and the leg pains became severe. T did a iny 


and confirmed it and operated and took it out. The sequene 


é ba 
of events was Logical. 

MR. CASEY: I move that could be a Eee pia a dead 
horse here, ! 

THE COURT: I don't believe it quite fits the 
requirements when it is speculative to that otiet You are 
trying to ascertain something on the basis of ar e 
me Gical certainty, not on speculation. 

MR. CANFIELD: Let me do it this way, Your Honor. 

Doctor, you have already testified in er to some of 
Mr. Casey's questions and some of mine. Within a reasonable 
degree of medical certainty, was it either because of the 
new incidents or an aggravating factor so as to cause this 
disk to erupt thereby requiring the operation and produce 
the pain and suffering which Mr. Tillman has? | 

THE WITNESS: Yes, I think I have testified to that 
before. 

MR. CANFIELD: \Thank you. I have no further questions. 

MR. CASEY: Nothing, Your Honor, I wouldn't dare. 


THE COURT: Thank you. Ladies and gentlemen of the 


jury, the Court has held Court today longer than it is norma 


for it to do so, unless there is some really important or 
| 


pressing reason for it. The Court has explained to you, it 


endeavors to cooperate with counsel and especially with 
| 


members of the medicas profession, and the Court wil 


explain the reason for the late testimony was that reasonable 


Ze 


